10b-5

—PSLRA 1980



(puffery)

(Private Securities Litigation Reform Act of 1995 (PSLRA))



56 1 3

(misrepresentation)
Securities Exchange Act of 1934

Securities and Exchange Commission

SEC
2
(pleading) 4
dismiss)s
9 (b)
1
4 1
2
(1991)
3 10b-5
4 (pleading)
5
12 (b) (6) 4

42 1 1

10b-5
10b-5 1934
10 (b) SEC
10 (b)

10b-5

10b-5

(motion to

* implied private right of action”

103 1999

63 2000

70



1995
Litigation Reform Act of 1995(PSLRA), 15 U.S.C. § 78u-4(b)(1))¢
10b-5 9 (b)

1980

PSLRA

(forward looking statement)

8 Fingar [10]

(Private Securities

6 PSLRA

47 3 431 1997 3 130-143
7 Key Number Key
Number Securities Regulation 60.27(1)(Misrepresentation. -In general.),

60.27(5)(Misrepresentation. -Forecasts, estimates, predictions or projections.),
60.32(2)(Conduct of broker-dealers. -Nondisclosure or misrepresentation.)

8 6 434



PSLRA
300 93 860
9
(puffery)
10b-5
1
1 (puffery)
(puffery, puffing)
(not actionable)
Zerman v. Ball, 735 F.2d 15 (2nd Cir. 1984) [1].
CEO
1960 7 1 Hutton 2
100000 Government National Mortgage Association GNMA
10 104000 10000 Miami

9 Senate Rep. No. 98, 104th Cong., 1st Sess. 9 (1995), reprinted in 1995 U.S.C.C.A.N.,

10 GNMA (GNMA certificate)
(Government-underwritten residential mortgages)

(mortgage banker)
Abrams v. Oppenheimer Government Securities,



Convention Center 10000
25 8300 GNMA

Miami 1981
6 22 79208.05

(omission)

(consequential and punitive damages)

@)

(b) Hutton “ E.F. Hutton

11

(©) (margin account)

(d) GNMA

(e)

Hutton
(b)
(e

(© GNMA
(d)

(marvelous)

“ E.F. Hutton

(marvelous)”

12

Inc., 589 F.Supp. 4, 6 (1983) [6]

11

12 (puffery)

Metzner [4] Cohen

Newman

(8]

[3]



(a)
(puff) (opinion) Hutton
9 (b)

Frota v. Prudential-Bache Securities, Inc., 639 F.Supp. 1186 (S.D.N.Y. 1986) [2].

(supervisor)

1981 11 Hussein Prudential-Bache
(discretionary account) 2771635
2424635 Hussein Hussein
1981 11 1985 6 920 1224
200 700 30
165 Prudential-Bache (market-maker)13
10b-5 (amendment)

Newman v. Rothschild, 651 F.Supp. 160 (S.D.N.Y. 1986) [3].
10 (b)

(misstatement)

13



(plead) (not material as a matter of law)
(material misstatement) “ (puffery)”
Rothschild m

LT} Newman ”

(margin call)

10 (b)

Metzner v. D.H. Blair & Co., 689 F.Supp. 262 (S.D.N.Y. 1988) [4].

(employee benefit plan trustee) (brokerage
firm)
(guaranteed)
“ ” (assured)
Kirkland [5] “ 8

“ Trans World Corporation

(puffing)
Cohen [8] “



Cohen [8]

Kirkland [5]

Kirkland v. E.F. Hutton and Co., Inc., 564 F.Supp. 427 (1983) [5].

(account executives)

(actual and exemplary damages)

(puffing) (opinion)
(material misrepresentation)
(summary judgment)4
“ Trans World Corporation (TWC)
” (puffing) 13
50 ”
“ Texas International TWC
TWC "
TWC
TWC
14 (genuine issue of
material fact)
56 4 96



Abrams v. Oppenheimer Government Securities, Inc., 589 F.Supp. 4 (1983) [6].

1981 2 6
GNMA
GNMA
10 “
OGS
GNMA

prime lending rate;

GNMA
“ GNMA ”
Zurek “ "
Zurek “ "
call) 1981 4
17500
Zurek

on historical facts)

Oppenheimer Governmental Securities, Inc. (OGS)

OGS 1981 5 20
(good faith)”
Zurek 200000
Zurek
1
6 ” Zurek
GNMA
18
GNMA
14 15
OGS (margin
13 OGS GNMA
17500
GNMA
(puffing) (opinion based

Newman v. Rothschild, 662 F.Supp. 957 (S.D.N.Y. 1987) [7].

Newman

[3]

10



30
(3]

Cohen v. Prudential-Bach Securities, Inc., 713 F.Supp. 653 (S.D.N.Y. 1989) [8].

1979 30000

70 James

" 1986 4 James CSH-1

(limited partnership)

Prudential CSH-1 (special
limited partner) (promoter) James
134
CSH-1 (tax shelter)
James
? 134
James
Prudential

11



Shamsi v. Dean Witter Reynolds, Inc., 743 F.Supp. 87 (D.Mass. 1989) [9].

1987 2

Shames

500000

Shames

(blue chip stocks)

1987 10

Shames

Zerman [1]

Shames

Dean Witter Reynolds (DWR)

Shames

IBM
IBM
Shames IBM

[T

(naive)

Metzner [4]

12

4 15
10
Shames “ IBM
IBM
DWR *“
10b-5
Metzner [4]



(innocent)

” Zerman [1]
10
Newman [7]
DWR
3
10b-5 (scienter)
9 (b
15 9 (b
(strong inference)
9 (b
16
Fingar [10]
Filloramo [11]
Acito [12]
GlenFed [13] 17 9 (b
15 6 440
1 2 PSLRA
17 6 an John F. Olson, David C. Mahaffey & Brian E.

Casey, Pleading Reform, Plaintiff Qualification and Discovery Stays Under the Reform
Act, 51 Bus. Law. 1101, 1108-1110 (1996).

13



Fingar v. Prudential-Bache Securities, Inc., 662 F.Supp. 1119 (E.D.N.Y. 1987) [10].
Fingar Western Union
Corporation (Western Union)
10 (b)
9 (b)
1983 4 Prudential-Bache Securities Inc. (Bache)
Azadian
Azadian M/A Com, Inc. (M/A Com) Western
Union
Azadian (assurances) M/A Com Western Union 2400
Azadian Bache Prudential
Insurance Company of America (Prudential) 53800
Western Union Bache
Bayrock Investment Advisory Services Western Union
(outstanding common stock) 4.9 1983 4 1983
Western Union Azadian Western Union
Azadian 1983 Bache
Western Union (a likely tender offer
candidate)
1983 5 Western
Union 1983 29000 Western
Union 1983 1984

Western Union Azadian Western Union

51000 Western Union
(brief) 1984 Western
Union 1984 11 21 Western Union
1 800 (credit line) Western Union
2 Western Union 63000
Western Union

Prudential Bache Western Union

14



9 (b

(sources)
Azadian
Azadian Azadian
(scienter)
1)
(2 Western Union 29000 “ 1983 8

(3)1984 Western Union

Filloramo v. Johnston, Lemon & Co., Inc., 697 F.Supp. 517 (D.D.C. 1988) [11].

Johnston Lemon & Co. Inc. (Johnston Lemon)

1982 1986 Boorman
10 (b) 10b-5
1982 12 1985
Boorman 200000 Manor Care

Johnson Electronics  Megadata

10000
Johnston Lemon Johnson Electornics
Megadata
1983 3 Boorman  Johnson Electronics
1
(pending) (imminent)”

15



Electronics 1983 9 1985 8
Boorman 1
213 ”
80000 Johnson Electronics
Boorman “
1983 1
Boorman
100000 41000
10b-5 (scienter)
(reckless)
(direct evidence)
1

Electronics Megadata

Lemon

Johnston Lemon

Megadata

Boorman

16

1986

Megadata

Megadata
Megadata

(knowing)

Johnson

22000

10 (b)

(intentional)

(circumstantial evidence)

Johnston Lemon

Johnston Lemon Johnson
1
Johnston
Megadata
(offering) Megadata



Acito v. IMCERA Group, Inc., 47 F.3d 47 (2nd Cir. 1995) [12].

(strong inference)

(1) IMCERA
IMCERA
(2) Kennedy 12 1 384000
(3) 1992 1 28 Kennedy
1)
(2) Kennedy 12 17
350000 FDA
3
(unusual)

(executive compensation)

IMCERA

In re GlenFed, Inc. Securities Litigation, 42 F.3d 1541 (9th Cir. 1994) [13].

(thrift institution)

GlenFed, Inc.

17

GlenFed



(three-judge panel)

9 (b

(b)

9 (b

(some inference of scienter)

10b-5

18 (conference)

(rehearing en banc)
46(c) 158-159

18

9
(en banc)18
9 (b
(hearing en banc) 3
28U.S.C. §



Seiler v. E.F. Hutton & Co., Inc., 584 F.Supp. 607 (1984) [14]

(b) 10b-5
1981 1982
TEI
1981 7 28
TEI 1000
Hutton
Bay TEI
1980 TEI Eloi Bay
Eloi Bay
Bay 2300
TEI
1982
TEI
19 4 2

E.F. Hutton & Co., Inc. 10
12 (b) (6)

Texas International Company (TEI)

1982 1 19 43582.86

1400
Hutton
Eloi

(oil exploration)

TElI 1980 10 Eloi

TEI

TEI

TEI

19



Bischoff v. G.K. Scott & Co., Inc., 687 F.Supp. 746 (E.D.N.Y. 1986) [15].

1983 4 Scott (a registered representative)
Fischer Scott Fischer *
10000 ”
Fischer
6 5

3 (over-the-counter

securities) Scott
4 30 5 31 1985 4

1983 12 1984 4
Fischer
Fischer 1985
12

(requires little discussion)

Zerman [1]

Scott

10b-5

(unsophisticated

20



investor) (possible adverse interests to its

customer)
Kirkland [5] “ Texas International
Trans World Corporation(TWC)
TWC ”
TWC
Shamsi [9]
2
(margin transaction)
Arrington
[16] Angelestro [17]
20
Zerman
[1] Newman [3]
20 Arrington [16]

21



Zerman [1] Shamsi [9]

Shamsi

[9] Bischoff [15]

Arrington v. Merrill Lynch, Pierce, Fenner & Smith, 651 F.2d 615 (1981) [16].
1974 Merrill Lynch Western
Airlines Merrill Lynch Richie
Western Airlines 20000

Richie Richie
“ Gulf Oil Syntex Monsanto Stone & Webster " * Merrill Lynch
3 6
Merrill Lynch Richie

1974 4 Richie

(prime rate) 1

Richie *
" 4 22
Richie Gulf Qil 1 22 2000
Merrill Lynch “ ”
Richie 1974
5 6 Richie Syntex 1500 Monsanto
1000 Stone & Webster 1000
7 15 Western Airlines 1000
8 1 252664
8 23 (margin maintenance call)
8 30 9 3
Richie 3 1

22



4 240807 8 26 190500

1975 Merrill Lynch Richie
53820 8 26
4
Merrill Lynch
Angelastro v. Prudential-Bache Securities, Inc., 764 F.2d 939 (1985) [17].
1983 4 4 1977 1982 Prudential-Bache
Securities, Inc. Bache Halsey Stuart Shield, Inc.
(on behalf of)
Bache
10 (b) 10b-5
12 (b) (6) 10b-5
(interlocutory appeal)2!
Arrington [16]
10b-5 22
Zerman [1]
28U.S.C. §
1292(b) 2
22 Riverav. Clark Melvin Securities Corp., 59 F.Supp.2d 280 (D.Puerto Rico 1999)
Angelastro

23



Newman [3] “
(margin call)
10
Zerman [1]
Shamsi [9]
(innocent)
Zerman [1]
Bischoff [15]
discussion)
3
(sophisticated)
(amendment)

(claim preclusion)23

(b)

(requires little

Thompson v. Smith Barney, Harris Upham, 539 F.Supp. 859 (1982) [18].

(compensatory)

(punitive)

(a paper company)

23

(bar)

4 147

(merger)

24



1977 12

(Option Account Agreement)
Brookshire 1978 1 20 IBM
July 240 (put)24
Brookshire
Thompson
IBM
3 23 1978 7 Brookshire 50
IBM October 260
(oddball)
Brookshire
1978 9 7
32652
24
“ 1BM 240 July put” 1978 7
240 IBM 100

Thompson v. Smith Barney, Harris Upham, 539 F.Supp. 859, 861-862

25



Xaphes v. Merrill Lynch, Pierce, Fenner & Smith, 632 F.Supp. 471 (D.Me. 1986) [19].
2 3

Billings

”

(net options profits) Billings

(net options premiums)

(sophisticated)

(puffery)

25

PSLRA

25 3 1

1582 26 (2000)

26



26
27

19

26

27

25 25

27



2 (Private Securities Litigation Reform Act of 1995

(PSLRA))
(Private Securities Litigation Reform Act of 1995 (PSLRA))
10b-5 9 (b)
1 PSLRA
2 3
4
1 28
1995 6 ! (strong inference)
Specter Specter
A (motive) (opportunity)
B (recklessness)
29
Specter
(the Conference Report) Christopher Cox

“ ”u

(the Conference Committee)

1995 12 19
Clinton Specter

(vetoed) (veto message)

Sarbanes Specter

28 cf. Olson, Mahaffey & Casey, supra note 17 at 1115-1122.
29 Acito [12] In re Time Warner Inc. Sec. Litig., 9 F.3d 259
(2ndCir.1993)

28



PSLRA 1995 12
PSLRA

9 (b

30

PSLRA

(strong inference)

)

3)
PSLRA

30 cf. Olson, Mahaffey & Casey, supra note 17 at 1108-1110.

29

22

21D

(b) (1)



(1) 1
PSLRA

2
(safe harbor rule)
31 PSLRA
(motion to dismiss)
(meaningful cautionary statements)
32
1) )
3) 4)
27A  (a)
21E (a)
3 -
PSLRA
31 3 7
32 (immaterial)

(actual knowledge)

30



Fingar [10] 33
(b) 1)
(2) 3)
(4)
34
1 (puffery)
PSLRA
4
1 Key Number
80 90 1 35
PSLRA

33 Decker v. Massey-Ferguson, Ltd., 681 F.2d 111,114-15 (2d Cir.1982).
34 31
3% 22 Rivera

31



PSLRA

Grundfest Perino
36 1996 70
40 30 70
1994 41
1
1998
(Securities Litigation Uniform Standards Act)
37
36 6 463 Joseph A. Grundfest & Michael A. Perino,

Securities Litigation Reform : The First Year’s Experience (Stanford Law School,
Working Paper No0.140, Feb. 1997), available on the internet at
http://securities.stanford.edu/research.html.

37

3 141-143

32

59



PSLRA

PSLRA

PSLRA

Kirkland [5]

33



