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Ȫ<5ʖ˄21�|n^q�k5č˄�ʑ˛�K.�J5� 
��!(q�kč˄5ȃŵ5ͅȿ0!.�ЇáµǠŪN¥Ǖ0!(|n^q�k5̋

�́ùɉ5ȃŵ�ȆȘ/�J�Õ�7�̕�X�|k��S�bSrˮЩOrbital Insight 
Inc.Ъ6�̕���vnrˮЩPlanet Labs Inc.Ъ�ώ˄#JƝŦ͢ȷq�k0Ń˽5Ť�
q�kṆAńM%.Ąɚ!�X��� APIЩapplication programming interfaceЪNψ"
.ƺ�̋�́3ȓÖ!.�J6��KH5̥ɜ6� Ġ˃ǷΧƑ3GJŔɭ˄ Ġ˃5

Χ˃ʸʎ5ΐɢ213č˄�K.�J7�@(�̕�~P]m�Q�ˮЩFactual Inc.Ъ�
                                                   
1 Manyika et al. [2011] p.1. 
2 ϤɎк2011л14Ќ� 
3 Mayer-Schönberger and Cukier [2013] p.6. 
4 ˅ξк2012л28м29Ќĵʳ� 
5 �,;E��ˉë
X�ktq�k�̕Ϣ͞�ʖ˄� ǷΧ5ɓȨ�S�bSl�3ǫ
ǚ�ЩȰɑ̤ʝȫ͂�2018Ƹ 2Ɉ 22ȰЪĵʳ� 
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k5Ǌǃ21NƊCJD5/�JЩ¥ɔк2018л112ЌЪ� 
7 X�|k��S�bSrˮ HPЩhttps://orbitalinsight.com/products/go-consumer/�ɇ̢ϯ
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�HFJ˃ɭ5q�k5ĻǄ3,�.�͋ ˮ5��nr~W��Nψ".Ƶƺ�À¸!

.�JЩlTUn]fˮ6ŃĻǄ5À¸ǱȣȨ/ĺ˖Nǒ.�JЪ�@(�fTU�q

�5]�n]ˮЩQlikTech International ABЪ6�q�k5ȓÖ́�HļБ!(q�kN
Иƍ3ȓÖ#J)�/2��͋ ˮ/Ąɚ�ŀͰħ!(ΧȨNИƍ3ʱí@(6ɉí/ȓ

Ö!.�J10�M�Š/D�z�jt�q�k�frQЩPersonal Data Store: PDSЪ̍5
dfp�Nʖ˄!.ǠŪϥ͠�®ɭ́�áµ21N¦Î0#Jq�kĻǄƯūNȤè!�

|evfБŧNɶȪ!(q�k5ʗψ�G9č˄Nȳɍ3ƌʾ#=�05ΙΓ��J11�

ƌϼ3�2018Ƹ 9Ɉ36��͎ˮśʐµq�kʗψȐόĭΙÄ��q�kĻǄƯūNώ
Ř#J®ɭ́5ΉƊŨʦ0!.�q�kĻǄƯūώŘ®ɭ́ΉƊŨʦ_D2.0�N÷ϫ!
(>�12�ņƸ 10Ɉ3�V��h�fe�z�ɤǃÄˮ��ņŨʦ3Ƙǘ!(q�kĻ
ǄƯū0!.�EverySense Pro�5b�|fNϫž#J2113�q�kĻǄƯūNɱ̔#

JĻ̣A�AHK.�J� 
!�!2�H�2016Ƹ3 EU/͠MK(q�kƯū5ɱϊΐɢ5̥ɜNAJ0�|n

^q�kNč˄!.�JÄˮ5 78Ч6�͋ˮ/ĺЀ!(q�kN͋ˮ�G9&5�Β
�Ãɭ5̒ŝý/č˄#J301@IЩ]��gsŦЪ�ͫȣµ/q�kNùɉ!.�

JÄ ЩˮdUQŦЪ6õÎ5 20Ч�X���q�k0!.ƺ�̋�́3q�kNȓÖ!

                                                   

Ͳ 2019Ƹ 6Ɉ 3Ȱ�Ъĵʳ� 
8 �͖̭ń˨̂ǰк2017л21Ќĵʳ� 
9 q�kĻǄƯū5Ɗ̼3,�.6�q�kʗψˀŭȤèɬͺÄ AI�IoT ȼ¼3��J
q�kʖ˄��[�^^���Щ¾���q�kʖ˄WG�0���Ък2017л10Ќ3G+
(� 

10 q�kĻǄƯū5úÎÕ3,�.�Carenelley et al. [2016] pp.20-24ĵʳ� 
11 q�kʖ˄WGк2017л25Ќ�PDS06��º́Þɉq�k5Ѐ̙NŊC�áµ�͋H
5ǢǛ/͋H5q�kŃ͙�̐ʿ#J(C5¹̣AЩdfp�Ъ/�+.�̋�́<

5ȓÖ3ÛJďǓɸ͆Щ˺̐NŊBЪNɉ#JD5�5�0N���ǠŪϥ͠06��á

µ05q�kʖ˄3ϭ#Jź̙̍3Ũ-��PDS̍5dfp�Nʖ˄!.áµ5q�k
N̐ʿ#J00D3�áµ5Ȇ˭@(6¬CȆƊ!(ɖÁ3Ũ-�áµ3¼MIżǉǜ

NċȪ5��q�kN̋�́Щº5®ɭ́Ъ3ȓÖ#J®ɭ�5�0N��Щq�kʖ

˄WGк2017л9ЌЪ� 
12 �͎ˮśʐµq�kʗψȐόĭΙÄ HPЩhttps://data-trading.org/2018/09/28/pressrelease/ 
�ɇ̢ϯͲ 2019Ƹ 6Ɉ 3Ȱ�Ъĵʳ� 

13  V � � h � f e � z � ɤ ǃ Ä ˮ HP Щ https://every-sense.com/wp-
content/uploads/2018/09/ESpro_20180928release.pdf �ɇ̢ϯͲ 2019 Ƹ 6 Ɉ 3 Ȱ�Ъĵ
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kč˄�īĄ3όO/�J06��Ѓ�� 

ʾţ�M�Š/6�ɑ̀5ƚ˻0#J˥˔Π˃ʐĄϠ�H5Q���m301@H$�

º5ʐĄϠ3��.D�q�k5þʨ2ʗψN˛˔0!(ʐȜɽEZSs�S�̏Ɗ3

ň�(Ļ̣A�όCHK.�J15� 
Õ�7�2017Ƹ5áµǠŪÞΛʐ5Ȝɽ/616�z�jt�q�k5þʨ2č˄Nơ

ɋ!�ʷƊ5áµ�ΘČ/�2�G�3Ěƫ�K(ǠŪЩĪŇĚƫǠŪЪN��Ɗ5ͭ

Á5D0/�ɑµ5ņǢ2�̋�́3ȓÖ#J�0�ΉCHK(ЩáµǠŪÞΛʐ 2ɖ
9 Ў�36 ɖ¾�Ъ�@(�̤ʝ˃ɭ˟6�q�kź̙3��Jńʿ˔2ź̙³ʞ�̯̥
NÜό#J00D317�&5ĻǄΥ˄NĒʡ!.q�kź̙5ȾķNŞJ�0N˛˔0

!.��AI�q�k5č˄3ϭ#Jź̙ZSs�S��q�k̰��Щ̤ʝ˃ɭ к˟2018лЪ
NĻI@0C�÷ͤ!.�J� 

 

ģũSÁĎ/ŀļŹĹį�S¾÷SƘäÇ 

þʨ2|n^q�k5ʗψ3ň�(Ļ̣A5 1 ,0!.�˥˔Π˃ʐ21Nψ".�
q�k@(6&5ЀńÎ3Ƙ#JÏH�5ÞΛN»¡!�q�kĺЀ5S�h�pR�

NŮŵ�%J�0�̀�HKJ18�ɑ̑/6���!(Ļ̣AN΃Ø#Jēȓ0!.�

ʷͿ�͘Ñɵ�Řɭ˶Ɣ̍5˥˔Π˃ʐ�5�@ @2ďƾN�ɵč»¡Ŧ0͠ʰͯȤ

Ŧ3ЗŦħ#JΙΓ3,�.ɰ΍#J19� 

                                                   
14 Barbero et al. [2017] pp.62-63. 
15 ·!�6�̤ʝ˃ɭ˟к2018л4м9Ќĵʳ� 
16 ͠Ȟɸϭ̍5Þɉ#JáµǠŪ5ϔɽ�,Ğɜ˔2ʖ˄3GJȫ(2˃ɭ5ėă¤
93ʖę�J̤ʝˮÄķ9Ν�2Šʇ˂ʖ5ƌʾ3Χ#J(C5ϭÛʐǏ5Ȥè3

ϭ#JʐǏЩʐǏ̋ 51Ł�ƷǬ 28Ƹ 5Ɉ 27Ȱ�Ъ�ņʐ5Ȝɽɨ36�ʿˆ0!.
�áµǠŪ5ϔɽ�,Ğɜ˔2ʖ˄�ȫ(2˃ɭ5ėă¤93ʖę�J̤ʝˮÄķ

9Ν�2Šʇ˂ʖ5ƌʾ3Χ#J��0�ȇ�HK.�J� 
17 ��/5�q�kź̙�06�q�k5č˄�Ěƫ�Κʢ&5ºĻǲ�3ϭ#Jź̙�
5�0N��Щ̤ʝ˃ɭ˟к2018л1ЌЪ� 

18 ņɲ5ΙΓ0!.�Ǒɗ5˥˔Π˃ʐ5Ǣ̼3ϭ#JΙΓ3��.6�q�k5ĺЀ
3ʐ˔2ÞΛN¡�J�0/�GIƒȶ3ƘØNϗʗ�%JǱʃN¡��q�kĺЀ

5S�h�pR�NŮŵ�%J�0�ȇ�HK.�JЩ˅ɔк2001л5м6 ЌĵʳЪ� 
19 ƺ�Π5ƲƢ3ϭ#JďƾNЗŦ˔3Ąɚ#JΙΓ0!.�oU{к2015aл62м65
Ќĵʳ�oU{6�sSoʐ3��JΠ5Ėǉ.5ǊǃN�iЪȋºɵ3G+.ĖIǉ
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q�k̍N�(�Dʶ/�J�5G�3A.�&K3ǰɉɵ˔2ĞęN¡�.ÞΛ!

G�0#JD5N��20���!(ďƾ3G+.ΉCHK(ɵčNɉ#J́6�ņɵč

5ÙƐ͠ʰ3Ƙ!�ƬɼC�G9ȗƐΩíNΒʊ/�J>��Ŵ�5ūń�ȗƐЖ5Ȑ

ƊNļ�J21�@(�ņɵč6��͎3Κʢ�˝̩��Sh�f�ǾÞɵ;ƊЩ¾��

�Κʢ̍�0���Ъ�ŀ͆/�J>��͠ʰͯȤŦ5ďƾ3Ũ-�.ΉCHKJΒʊ

ɵ0ʅ=.�ϩɍϬ5ÞΛ�ΉCHKJ�0�Ŵ�� 
�5ЗŦ3Ƣ#Jq�kʗψ3ϭϋ!(ʐďƾ0!.�q�k��f5͘Ñɵ�ȇ�

HKJЩ͘Ñɵʐ 12ɖ5 2̋ 1Ў�б̑ĵʳЪ�͘Ñɵ́6�K3Ũ-��q�k��
f5ͫͪ�÷͟υß�Κʢ̍3Ƙ#JƬɼΒʊЩņʐ 112ɖ 1ЎЪ�G9ȗƐΩíΒʊ
Щʇʐ 709ɖЪN2!�J>��ȗƐЖ5ȐƊNļ�JЩ͘Ñɵʐ 114 ɖЪ�@(�ņ
ɵč6Κʢǜ��I�ÞΛɍϬ6͘Ñ́5ʁǐ 50 ƸЩ͘Ñ́�ʐµ/�Jūń6�÷
ͤǐ 50ƸЪ/�JЩņʐ 51ɖ 2Ў�53ɖ 1ЎЪ� 

q�k̍3Ƙ#Jɵč0!.ɱǬ#J5/62��Į3 ɽ2ÙƐ�HͦÙƐ́NÞ

Λ!G�0#JʐďƾN��22� 
Õ�7�]��gsŦ��G9˶ƔÞȅź̙N»!(��/̋�́3ȓÖ�KJdU

QŦq�kN ɽ3Ļǒ#J͠ʰ6�Řɭ˶Ɣ5 ɽĻǒЩ ɽ̊­ϰɼʐ 2ɖ 6Ў�
ņɖ 1Ў 4ŁЪ3ǉ(I�ƬɼΒʊ̍5ƘΞ02J23� 
Řɭ˶Ɣ̍5 ɽĻǒ� ɽϫ˭213Ƙ!.�Řɭ˶Ɣ5Þɉ́6�ƬɼCЩ ɽ

̊­ϰɼʐ 3ɖЪ�G9ȗƐΩíNΒʊ!�J>��ȗƐЖ5ȐƊNļ�JЩņʐ 5ɖЪ�

                                                   

.HK(ɵčЩɵč»¡Ŧ3ЗÈЪ�iiЪ®ƌ�ǊǬ�K.�Jȋº˔2ŤÉ3¡�H
KJ�&5ŤÉ5ÙƐ3Ƙ#Jʐ˔ÞΛЩ̛ʲ(JϰǓɵ�͠ʰͯȤŦ5�*�Řɭ

˶Ɣ5 ɽĻǒ̍3Ƙ#JÞΛ3ЗÈЪ�iiiЪ ʐ͠ʰ3Ũ-�ȗƐΩí̼ĢЩsSo
ʇʐû 823ɖ 1ЎЪ3��JÞΛʐ˖0!.ǴΉ�K.�JD5Щɝ˔ɵč�͠ʰͯ
ȤŦ5�*� ʐ͠ʰʐ�5ÞΛ3ЗÈЪ3ЗŦħ!.�J� 

20 ¥Ƥк2010л14Ќ� 
21 Ŵ�5˥˔Π˃ʐď/6��J˥˔Π˃ɵ<5ÙƐ͠ʰ3Ƙ!.� ʐ͠ʰ3Ũ-�
ȗƐΩíЩʇʐ 709ɖЪNΒʊ!(ūń3�&5ȗƐЖNʷƊ5ä3ȐƊ#JͯƊN
;�.�I��KN�ȗƐЖ5ȐƊ�0��Щ͘Ñɵʐ 114ɖ21�ͯƊ5·̠3,
�.6�¥Ƥк2014л630м638ЌĵʳЪ� 

22 ¥Ƥк2010л16Ќ� 
23 @(� ɽ̊­ϰɼʐ̍5�ϚNȜɽ#JʐǏЩƷǬ 30Ƹ 5Ɉ 30ȰʐǏ̋ 33ŁЪ
3��.��Ɗ5ͭÁNʤ(!(˶ƔÞȅź̙N»�2�dUQŦq�kЩϳƊȓÖ

q�kЪ3,�.D�Řɭ˶Ɣ3З#JÞΛNΉCJďƾ�ė;�K.�JЩг̑ĵ

ʳЪ� 
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!�!� ɽ̊­ϰɼʐ6�Řɭ˶ƔNΠ˃ɵ0!.ÞΛ#JD5/62�(C� ɽ

̊­ϰɼʐ�5ÞΛNļ�JŤÉNΚʢ̍#J�06ĳđ0!.Ϳ�K2�24�@(�

ƬɼΒʊɵ�ȗƐΩíΒʊɵ5�$KD�ÙƐ͠ʰN˥+.�H 3Ƹ5ʛʧȼĞ3Ɋ#
JЩņʐ 15ɖ�ʇʐ 724ɖЪ� 
@(� ɽ̊­ϰɼʐ�5ÞΛ�ΉCHK2�ūń/D�q�k5 ɽÔ˄͠ʰ� 

ʐ͠ʰNɱǬ#J0!.�ȗƐΩíΒʊЩȗƐЖ5ȐƊ2!Ъ�ΉCHKJŀ͆ǜ��

JЩв̑ЩЮЪSЫĵʳЪ��5G�2 ʐ͠ʰʐ�5ÞΛD�ƺ̼36͠ʰͯȤŦ0

É̸-�J�0�/�J� 

¾�50�I��͎˔36ɵč»¡Ŧ5Ȭ�͠ʰͯȤŦGID�ΚʢǜEÞΛɍϬ̍

5ʯ/�q�k5ÑǬ́EĺЀ́3�ņq�k3Ƙ#Jǈ�a�r���NΉCJêň

��JЩͤ 1ĵʳЪ25�¾��q�k5Π˃ʐ˔ÞΛ3ϭ#JΔďƾNʅλ#J3ǉ(

+.6�&5ÞΛ5˻ƾN΃Ø#Jʹʯ�H�ϔƋŃЗŦ3ǉ.6C.ɬͺN͠���

�

ţ �� x�rSŹĹįļ¬ŷ¾÷SƘä�

� ħ½��ä� ŢĲŨĒä�

¶¤§� Ş¥ħį� �Īŉ×Əĩį� �įŢĲį�

nb:`ųĭ�
ôĩųĭN�

ďïż°ųĭ�

ôĩųĭN�

ďïż°ųĭ�
ďïż°ųĭSv�

ďïƗSČí� U_� U_� nb�

ŶıĀ� U_� nb� nb�

¬ŷğƍ�
Ş¥řSīýƛį�S

çÖµţýƜ
�ö�

ªïŢĲcŀik=^�

�ö�

ªïŢĲcŀik=^�

�ö�

 
 

                                                   
24 ºµ5Ŕŏ̍ͤ Щ˭ ɽ̊­ϰɼʐ 2ɖ 1Ў 1ŁЪ5®ɨ/�J�� ɽ̊­ϰɼʐ
�5ÞΛNļ�JŤÉ5ΚʢǜNŉƊ!(ͧċÕ0!.�yk�Л̶®ÁЩɒƶУʍ

ȺŎ 56Ƹ 1Ɉ 31ȰʱÎЀ 13Ʈ 1Ł 36ЌЪ��J�2��¥Ƥк1992л49Ќ¾�
6�ņ®Á5΃ϝ3��.�ǉΆŔŏ̍ͤ˭NŘɭΚʢ5�ˀ0!.˺κ�%Jūń

3,�.6�Κʢ5ĞɜN̈́Ɗ#=�0!.�J�ņɲ5ċȪN˭#ͧċÕ0!.�

…�LD®ÁЩə´УċȺŎ 48Ƹ 10Ɉ 9ȰʱÎÕЀ 5Ʈ 2Ł 381ЌЪ��J� 
25 D+0D�ɵč»¡Ŧ3��.q�k21N�ʶ�0!.ȉ�.ɵčNʹǚ#J�06�
�˽5~R]d��/�I�ɵč»¡Ŧ3,�.D�ƌϼ36͠ʰͯȤŦ0ņɲ�ЗŦ

ħ!(µ5͠ʰNͯǏ!.�J3ϐ�2��0�H�£́5ĩČ6˝Ƙ˔2D5/�J

0#Jͮ͵D�JЩDrahos [2016] pp.177-178�Gordon [2003] p.618�˅ ɔк2014л332ЌЪ� 
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x�r��oSŞ¥ĵmbkS¬ŷ 

ɑ̑/6�ɵč»¡Ŧ5¼ͤɧ/�J�q�k��f5͘Ñʶ�3G+.Π˃˔q�

kNÞΛ#Jŀ͆ǜNɬͺ#J26�27� 
M�Š͘Ñɵʐ 12ɖ5 2̋ 1Ў6��q�k��f/&5ǠŪ5ϕǺĶ6Î̗˔2ɱ

Ǭ3G+.ėÑǜNɉ#JD56�͘ Ñʶ0!.ÞΛ#J�0ͯƊ!.�I�q�k��

f�͘Ñʶ0!.ÞΛ�KJͭÁ6�iЪq�k��fΆǉǜ�G9 iiЪЩǠŪ5ϕǺ@
(6Î̗˔2ɱǬ3,�.5ЪėÑǜ0Ȥʿ�K.�J� 
�5�*�iЪq�k��fΆǉǜ6��a�}��kN˄�.ǠŪNȍ!�Ǆ+ǇI

ă%JG�3ǠŪ�͙́��K.�K7G�0�K.�I28�Їɱϊħq�k/�J|

n^q�k/�+.D�Ŵ�5ūń��5ͭÁNðβ#J0ǛMKJ29�@(�πȼ5

ͧċÕ3GJ0�iiЪq�k��f3��JėÑǜ06��ǠŪ5ϕǺĶ6Î̗˔ɱǬ3
,�.ϕǺ5Ƶ�ƃţ!�̫ Ɗ5q�k��f3��JǠŪ5ϕǺĶ6Î̗˔ɱǬ3ď

Ñ́5ÏH�5áǜ�ͤK.��J�0N��30�31� 

                                                   
26 ɑ̑/6�ĳđ0!.M�Š͘Ñɵʐ3,�.ɬͺNόC�̕ Š�G9 EUşɉ5Ι
Γ3,�.6�͈ʑ/5̡¸301CJ� 

27 M�Šʾ͠ʐ3��J|n^q�k5ʐ˔ÞΛ3ϭ!.�̫ Ϳɵ�͘ Ñɵ�Řɭ˶Ɣ�
ź̙5ŃďƾNɰ΍#JΧȨ0!.��Ϡк2017л��J� 

28 ĚǮк2013л48Ќ� 
29 q�k��f5͘Ñɵ�ΉCHK( 1986ƸȜɽ5ȼʯ/6�q�k5Ăʿǵ͡�ɏ
ːϒ/�+((C�q�k��f3ǉ(H2�q�k5ЀńÎ�Ŵ�ƃţ!(�!�

!�q�k5Ăʿǵ͡�Йε˔3ň�!.�Jʾţ/6�ŵĬ5q�k5ЀńÎ��

q�k��f3Άǉ#J0̀�HKJ�2���q�k��f�5Ǣ̼6�EU/Dŕ
Е02+.�JЩв̑ЩаЪSЫĵʳЪ� 

30 Ȯ nesPro®ÁУͧċʍЩ˥ΠУċƷǬ 28Ƹ 1Ɉ 19ȰƷǬ 26ƸЩvЪ10038ŁЪ�Ǒ
ɗ�ėÑǜɰǚ6�͘Ñ́5áǜ�ʾK.�J�0�0ʿ͵�K.�(��®ƌ˔̰

Ѐ ЩʁЄ΅Ƴ�ËǰϨ21̞ɓ�®ƌ�q�k�H2J̰Ѐʶ�ɶƤк2003л139Ќ�Ъ
N̰Ѐ͘Ñʶ0!.ÞΛ#J�03Ç+.�̰ Ѐ͘Ñʶ3Ŋ@KJǠŪýƒ5ɽ˫ǜ

EǠŪɬ̟5Ğʽǜ�ɸ͆ǜЩƍʹ˔ėÑǜЪNėÑǜɰǚ3ĻIοBǖͭ�˂"(

ЩɶƤк2003л153м156ЌЪ�&�/�πȼ5ƅ΍3��.6ėÑǜN�ͤʾ5ϕǺ
5Ƶ�0ȉ�Jͮ͵�ɉęħ!.�JЩɶƤк2003л156м161Ќ�¥Ƥк2014л65м
66ЌЪ�Ȯ nesPro®ÁУͧċʍ6��KH5ͮ͵NǸͥ˔3ĻIοO)D50΃Ø!
�JЩņċʍ�£ͮ͵3ͳŎ˔2ȥͷNŊB�0NȆȘ#JD50!.��к2018л
303ЌĵʳЪ� 

31 ͘Ñʶǜ5ċȪŨʦ3,�.�͒ Š�QS���s21͒̕ʐ̗5Š/6�ėÑǜ/

62��͘ Ñ́�Ñŏ5ÑǬ3ΥE!(µ �̝ʁ ˔ǷΧNŨʦ3ėÑǜNċȪ#J�Ж

3ʌЩsweat of the browЪ5ʿΓ��Ȍ˄�K.�(�ņʿΓNȌ˄!(ʐďƾ6�
�q�k��f5ʐ˔ÞΛ3ϭ#JɻƩΙÄ�G9ʿ®ÄȆ½ЩDirective 96/9/EC of 
the European Parliament and of the Council of 11 March 1996 on the Legal Protection of 
DatabaseЪ�213GJ EUŧý5ʐ̦�5ϐ˻/�ėÑǜNŨʦ0#Jʐďƾ3ȜC
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|n^q�k6�q�k̞ͭϬ5ϭÛ�®ē3Ɗ̼�K$�@(Ŵ�5ūń�q�k

�a�}��kEh�b�3G+.͋Ġ˔3͙́�KJ�&5(C�q�k��fÑǬ

́�®ē3q�k̞ͭϬ5ϭÛNƊ̼#Jɱϊħq�kGID�ϕǺEÎ̗˔ɱǬ3,

�.5ϕǺ5Ƶ�ʺ��ÑǬ́5áǜNͤʾ#JÐŤ6ϳƊ�KJ0̀�HKJ� 
(!�3�Їɱϊħq�k/�+.D�15G�2q�kN15G�2ĄЗЎ˛/͋

Ġ͙́#J�3,�.;Ɗ#JʃϺE�͙ ́�K(q�kNĚƫ#JʃϺ3��.�á

ǜNͤʾ#JÐŤ6ʂ�K.�J32�!�!�|n^q�k6�q�k5̫̺ǜ�ǝ˕

ǜ�У@K7У@J>1�GI̖ƾ5У�Ąɚ�ŀ͆02J�0�H�/�J)�Ŵ�

5ǠŪNƊŦ˔3ĺЀ!G�0#J(C�̥ ɜ0!.�ĺЀ#JǠŪ5;ƊÉ͙�K

(q�k5Ěƫ5Ȭʐ6ˉ�ħ�KJêň3�J�&�!(ʸʎNδ@�J0�Ŵ�5

|n^q�k5ėÑǜ6ŉƊ�KJD50̀�HKJ>��̫ 3̫̺ǜ�ǝ˕ǜ�У��

ʋ˄ǜ5�J|n^q�k/�K7�J>1�ėÑǜNΉCJÐŤ6ʡƞ#J0̀�H

KJ33� 
¾�GI�|n^q�k6�q�k��f36Άǉ#JD55�q�k��fÑǬ́

5ėÑǜNͤʾ#JÐŤ6ϳƊ˔/�J�0�H�Ŵ�5|n^q�k3,�.6�͘

Ñʶǜ�ΉCHK2�0̀�HKJ� 
 

Ş¥ĵoûg^nVŹĹļx�rS¬ŷćĬ 

&K/6�͘ Ñʶ3ǉ(H2�Π˃˔q�k6ÏH5ʐ˔ÞΛDΉCHK2�5/�

L��� 

                                                   

HK.�JЩ̇͝к2004л200м201ЌЪ�EUłʐͧċǰD�ņȆ½3��JėÑǜ5
͵ϝ3,�.��q�k5ÑǬ3ͭ!(˥˔ĜęEǵ͡Щ06Ъ �ą5ϭÛNɉ!

2���0N˫Ή!.�JЩFootball Dataco Ltd and Others v. Yahoo! UK Ltd and Others 
[2012] Case C-604/10Ъ� 

@(�̕Š/6�͒ŠʐN̨ļ!.�Ж3ʌ5ʿΓ�NȌ˄#JͧċÕ0�M�Š�G

9ŵϷʐ̗5ŃŠ0ņɲ3ėÑǜʿΓNȌ˄#JͧċÕ�Ƙ̇!.�(Щ1909 Ƹ3
Ǭ̇!(ȱ̕ŠϋϘ͘Ñɵʐ�/5ͧċÕN@0C(D50!.�̇͝к2004л18м
25 ЌĵʳЪ��1976 Ƹ5̕ŠϋϘ͘ÑɵʐȜɽ3��.�͘Ñʶ5ͭÁ0!.ėÑ
˔ЩoriginalЪ/�J�0�ȵ˭˔3ͭʊ�K(>��ϋϘɇУͧ��͘ÑɵǬ̇5ǖ
АɖÁ6�ėÑǜ/�J�0Ǝͷ!(�03G+.��Ж3ʌ5ʿΓ�6ȵ˫3ŉƊ

�K(ЩFeist Publications, Inc. v. Rural Telephone Service co., Inc. 499 U.S. 340 (1991)Ъ� 
32 �Ϡк2017л31м32Ќĵʳ� 
33 ��!(ΙΓ6�M�Š3��.D�q�k��f5͘Ñʶ�ė;�K( 1986Ƹ5
͘ÑɵʐȜɽ5ȼʯ/�#/3ƃţ!.�(ЩϢƂк1985л12ЌЪ���!(�ͮˣ
˞!(ʸʎ6�͘Ñɵʐ3GJq�k��fÞΛ5ϳˊ0�K.�JЩ¥Ƥк2014л
143 Ќ�ϢƂк1985л16 ЌЪ�@(���!(ϳˊ��J¾���G&q�kĺЀ͠
ʰ5ÞΛ6͘Ñɵʐ3Оɟ@2�05ȆȘD�JЩ˅ɔк2001л25ЌЪ� 
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̤ʝΠ0!.5ǠŪ5ǜΫ3,�.AJ0�ǠŪ6ψƴ5Π0ˎ2I�ͫ ͪ�ŀ͆�

,ƒȶ/�I�ͫͪ!.Dï5D5�˩ů�K2�0��ǜΫND,34�&5(C�Ǡ

Ū5ͫͪ0Åϒ3��JΥ˄Nϵ�7�ǠŪ5č˄3ϭ#JˮÄ˔ϳˊΥ˄6i�/�

I�ˮ Ä˔Ğʽ5ʹʯ�H6�80(9˂˃�K(ǠŪ6ʱȨ/÷ϫ�KJ�0�ɋ@

!�35�!�!2�H�ǠŪ5ʱí÷ϫNēȓ0#J0�q�k˂˃́5Ƿ�Χɑ5ř

ĺ�ŜЃ02I�˳˔¦Î3GJǠŪ˂˃5S�h�pR��͘!�ʡʄ�KJ(C�

ǠŪ5˂˃3ϭ#JˮÄ˔Ğʽ5ʹʯ0ǠŪ5č˄3ϭ#JˮÄ˔Ğʽ5ʹʯ�Ƙ̇

#J0ȆȘ�K.�J36� 
@(�˥˔Π˃ʐƅ3��.D�q�k��f5G�3�̫̺ǜ�ǝ˕ǜ3Øä5ɦ

Ȃ��Jq�k6�q�kĺЀǷΧ5Ж�͊ŵ32I�*/�J3D��MH$�͘ Ñ

ɵ3GJÞΛ�ŉƊ�KE#��̇ ʐ̍Nψ".q�kĺЀ3ň�(ǷΧN͠�S�h

�pR�5̪ȅ21NŞJu�g�ƃţ#J0̀�HK.�J37� 
�5G�3�q�k5ʐ˔ÞΛ3ǉ(+.6�ǠŪ5þʨ2ʗψ0��ˮÄ˔Ú˖0�

q�k˂˃́5Ƿ�Χɑřĺ0��˳˔2S�h�pR�05ΐŎ�ϟͰ�KJ=�

/�J38� 
�5ʯ3,�.�Ȱɑ�̕Š�EU /6�&K'Kˎ2Jʐ˔ɦȂ3Ũ-�(ͧċÕ

@(6̇ʐÕ�ƃţ#J�ɑ̑/6�KH5ͧċÕ�̇ʐÕNʅλƘʳ!�Π˃˔q�

k5ÞΛ3��J̀ǧ̞ͭNȤʿ#J� 

M�Š/6�͘ Ñʶ3ǉ(H2�Π˃˔q�k3,�.��K3G+.˂"Jč˖�

 ʐ͠ʰʐЩʇʐ 709ɖЪ�5�ʐǏ�ÞΛ�KJč˖�3ǉ(H2���ΙΓ�K.
�J�2��Π˃˔q�k5 ɽÔ˄͠ʰ� ʐ͠ʰ3ǉ(Jūń/D�ȗƐΩíΒʊ

                                                   
34 Ϡľк1974л40м43Ќ�oU{к2015bл73Ќ� 
35 ��!(ʯ/��ǠŪ6÷ùΠ/�J�0ȆȘ�KJ�0D�J��ǠŪ6˶Ī@(
6˥˔Π˃ʐ�5ÞΛ3G+.ȋϵŀ͆ǜND,ŀ͆ǜ��J�03ˋǢ#Jǖͭ

��JЩϠľк1974л41ЌĵʳЪ� 
36 Ϡľк1974л40м43Ќ�ȳƨк1986л42Ќĵʳ� 
37 ˅ɔк2001л25Ќ�¥Ƥк2014л143Ќĵʳ�D+0D�πȼ5ǠŪǵ͡5όơ3Ç
��q�kĺЀ3��Jafr�Ê�!.�J�0�H�q�kĺЀ3ň�(ǷΧ3

Ƙ!.S�h�pR�N»¡#Jǖͭǜ6Ê�!.�.�J05ȆȘD�JЩoU{

к2015bл81ЌЪ�@(�oU{к2015bл81Ќ6�q�kNÑǬ!(́3ȋºɵNΉ
CJ¦ͭ2ɦȂ0!.�iЪq�kǶȕЩĺЀЪ3��JS�h�pR�5»¡�iiЪ
˶Ɣ5ǠŪΠN÷ϫ#JS�h�pR�5»¡�iiiЪǠŪΠ3ȋºǜN»¡!ĻǄƘ
Ξ0#J�03GI�ƯūNė;#JĞɜ�ivЪq�kNƪJč˖5ƲƢ5ȵ˫ħN
Ȓ�J� 

38 ņɲ5ȆȘN#JD50!.�ɩΜк1999л4м6Ќĵʳ� 
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!�ΉCHK$�ƬɼΒʊNΉCJ�06ʾ͠ʐ� ŀ͆/�J� 

ŗnow��  

͘Ñʶ3ǉ(H2�Π˃˔q�k3ϭ#JͧċÕ0!.6�―dfp�®ÁЩə´Ť

ċƷǬ 13Ƹ 5Ɉ 25Ȱ¥Ϭċʍċk 1081Ł 267ЌЪ�˥HK.�J39�ņ®Á/6�͋

ĠηȤè˄dfp�3Ô˄�KJėÑǜ52�q�k��f5ʱͿΕͫͪ͠ʰ�� ʐ

͠ʰ3ǉ(J�1���ŕЕ02+(� 
ə´Ťͧ6�@$� ʐ͠ʰ3Ũ-�Βʊ�͎3,�.�� ʐ͠ʰ5Ǭ̇ͭÁ0!

.5ɵčÙƐ6�ǖ$!DĴƔ2ʐǏ�5úÎ˔ɵč5ÙƐ/�J�0Nͭ%$�ʐ˔

ÞΛ3ä#Jč˖5ÙƐND+.βIJ�0!.�͘ Ñʶ3ǉ(H2�q�k3G+.

˂"Jč˖3Ƙ#JÙƐ�� ʐ͠ʰNɱǬ#JÐŤNΉC(�&5��/�q�k��

f5ʱͿΕͫͪ3,�.�iЪ�µ�Υ˄EĝęN��.ǠŪNĺЀ�Ȥʿ�!.ÑǬ!
(q�k��f/�I�iiЪ&5́��q�k��fNͪϊΡű#J�0/ŘɭʖĠN
͠+.��I�iiiЪ�&5q�k��f5q�kNͫͪ!.ÑǬ!(q�k��fN�Ρ
űŤŧ0̊ń#JŤŧ3��.Ρű�!.�Jūń36�ºµ5ŘɭʖĠ�5č˖NÙ

Ɛ#JD50!.� ʐ͠ʰNɱǬ#Jūń��J0!(�&5��/�―dfp�®

Á3,�.6�ĳŋ��iЪq�k��f5ϫː3 5ìþ¾��̪ȅ̐ʿ3ƸϬ 4,000�
þD5Υ˄Nță!.�J�0��G9 iiЪĳŋ�ͦŋù3͋ĠηȤè˄dfp�Nõ
Š/Ρű!.�I�iiiЪΡűŤŧ�̊ń#J�0NɦȂ3�ĳŋ5ΒʊNΉƒ!.�J� 
―dfp�®Á6�͘Ñʶǜ52�q�k��f5ʱȪͫͪ�Ô˄͠ʰ3,�.�ƍ

Î/�Jq�k5ǜΫЩq�k5ĺЀ�Ȥʿ3Ƙ#Jµ˔�ʶ˔ǷΧ5ɉʱЪ0�ÙƐ

͠ʰ5Ǥɲ3ϭ#J®ǠЩÔ˄Ȭʐ5 ÷ɽ��ĳŋ0ͦŋ5̊ɭϭÛ21ЪǸǧͭ

̞0!.� ʐ͠ʰ5Ǭ̇NΉC(D50΃Ø�K.�J40��5�*�ḗ6� ʐ

͠ʰ3GJÞΛ��ėÑǜNɦȂ0!.q�k3ÞΛNķ?#͘Ñɵ06ˎ2I�q�

kĺЀ3ň�(ǷΧNɦȂ0#J�0N˭!.�J�@(�ǐ́3,�.�ĳŋ0ͦŋ

5̊ɭϭÛNͭʊ!(αȲ6ȵH�/62�D55� ʐ͠ʰ3GJÞΛƘΞN�Ưū

3��.ǷΧ5řĺN¬Ɗ!.�Jq�k��f3ϳƊ!��,�ͯ ďƘΞN�5ǷΧ

řĺ5ɸÄN˜ȎƐ#J͠ʰ3ϳƊ!G�0!(D5/�J0΃Ø�K.�J41� 

                                                   
39 ņ®Á3Ƙ#J¦ͭ2΃ϝ0!.�əʚɛк2003л160м161Ќĵʳ� 
40 �Ϡк2012л12Ќĵʳ� 
41 ͝ к̇2001л26м27Ќĵʳ�()!�―dfp�®Á5˭!(�͎Γ3Ƙ!.6�ƌ
ϼ3ͧċǰ�̀ǧ!(̞ͭN#=.ĦŊ!.�H$�ƌϼ36�iЪĳŋ0ͦŋ5q�
k��f5˛˔�G9ɸ͆3��J̊ńϭÛ�iiЪ£q�k��f5Ρűȼɍ5ˎņ�
iiiЪͫͪ�K(q�k5ϡ�ivЪͦŋ3GJʹ͋5ǷΧ5ɉʱǸǧ!.ċȪ�K(
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―dfp�®Á5ǐ�ĨɌХȸˉ®ÁЩɑ̑ЩЮЪSЫЩ�ЪĵʳЪ@/5Ϭ3�͘Ñ

ʶ3ǉ(H2�Π˃˔q�k3,�. ʐ͠ʰ5Ǭŉ�­MK(®Á6ͫȣƃţ!(

��&5ċȪ36ȖH��AHK.�(42� 

ÈĞƚĘĻ�  

―dfp�®Á5 10Ƹǐ�ɇУͧċǰ6�ĨɌХȸˉ®ÁЩɇУͧƷǬ 23Ƹ 12Ɉ
8ȰċʍʇЀ 65Ʈ 9Ł 3275ЌЪ3��.�M�Š͘Ñɵʐ�ÞΛ�K2�͘Ñʶ5 
ɽÔ˄<5 ʐ͠ʰʐ5ϔ˄NŉƊ!(�D+0D��5ċÕ5ƚ˻3,�.6�­�

��J� 
�5®Á6�ɏǴΉŠ/�JɌХʇ¦¦̼µʇùŎŠ/ͪÑ�K(ȸˉЩ¾���ɑ

Áȸˉ�0���Ъ5�ϚN�p�|5u��fˍ̣3��.ʱͿΕ/ȝυ!(͠ʰ3

,�.�͘ ÑɵÙƐ�G9 ʐ͠ʰ5Ǭ̇�­MK(®ɨ/�J43�ɇУͧ6��͘Ñɵ

ʐ6�͘ Ñʶ5č˄3,�.� ͘Ñɵ5ː˂ĳŚ�ýƒ�̒ ŝ�ʛʧĳŚ̍NƊC.�

ʹİ˔2ɵč5ķ;̒ŝ�ϳˊNȵH�3!.�J�(C�M�Š͘Ñɵʐ5ÞΛ�ķ

72�͘Ñʶ5č˄͠ʰ6��ņʐ�ͯǏ5ƘΞ0#J͘Ñʶ5č˄3GJč˖06ˎ

2Jʐ˔3ÞΛ�K(č˖NÙƐ#J̍5ʷʃ5®Ǡ�2�ϳI�� ʐ͠ʰNɱǬ!

2�0ċ˭!(44� 

                                                   

0AJ=�05ȆȘD�JЩ̇͝к2001л27ЌĵʳЪ�@(���!(ͧċǰ5®ƌ
ΉƊ5�IȬ6�ͦ ŋ3GJʱͿΕÔ˄͠ʰ3G+.Ɛ�KJĳŋ5S�h�pR�

5˻ƾNƌΫ˔3̀ǧ!(D50̀�HK�ɑ̑ЩЯЪSЫ/σ=J̍Øǜpfr0

5ЗÈǜNȆȘ/�J� 
42 Õ�7�ƷǬ 14м16Ƹ3��.��K(ə´Ťͧ3��JċʍЩbS�Tg®Á�ə
´ŤċƷǬ 14Ƹ 9Ɉ 5Ȱċȼ 1811Ł 127Ќ��_Sa0�t�®Á 1Ɨċʍ�ə´
ŤċƷǬ 16Ƹ 3Ɉ 30ȰƷ 15Щ�Ъ285Ł�̍ Ъ6� ʐ͠ʰ5Ǭ̇N�ʷʃ5®Ǡ�

5�Jūń3ϳJ21Ĵɧ3͵ϝ#Jêň��+(53Ƙ!�ƷǬ 17Ƹ�ņ 18Ƹ5
˥ΠУͧ5ċʍЩYOL ®Áȏ΁Ɨċʍ�˥ΠУͧƷǬ 17 Ƹ 10 Ɉ 6 ȰƷ 17ЩvЪ
10049Ł��ψĤŵƅ®Áȏ΁Ɨċʍ�˥ΠУͧƷǬ 18Ƹ 3Ɉ 15ȰƷ 18ЩvЪ10095
Ł�10107 Ł�10108 Ł�Ъ6 ʐ͠ʰ5Ǭ̇Nƺ�̈́Ɗ!.�JЩē˅к2016л230
м231ЌĵʳЪ� 

43 ͘ÑɵÙƐ3Ũ-�Βʊ3,�.�ɇУͧ6�M�Š�ŠƑ0!.ǴΉ!.�2�Š
ЩɏǴΉŠЪ5͘Ñʶ6�͘Ñɵʐ 6ɖ 3Ł5���ɖ̙3GIM�Š�ÞΛ5̼Ģ
NΟ�͘Ñʶ�3ǉ(H2�0!.�M�Š3��J͘Ñɵ5Ǭ̇NŉƊ!.�J� 

44 ċȲ5G�3�̫ Čʐ��JБŧ/6�̫ Čʐ�ÞΛ#=�ƘΞ5ųǀNƊC.�J

0͵#Jͮ͵6ƅ΍�DAHKJ�Õ�7�ʫͮк2011л91Ќ6�Ï� ʐ͠ʰNɱ
Ǭ#J�0��ǤƾʍƊ3ǉ(+.�ʷČʐЩϔ˄Бŧ�ϳƊ�K.�JʐЪ6�&

5ͯǏƘΞ02JĄϠ3��Jǉ®́Ϭ5ɵčč˖�÷ù5č˖21Ǹǧ!� ʐ

͠ʰЗŦ5ƈ̥˔2ϕǺ�ʍƊN͠+.�J(C�̫ Čʐ5Ǥƾ0ˣ˞#J�(*/

�͎ʐЩϔ˄Бŧ�ϳƊ�K.�2�ʐЪ(J ʐ͠ʰ��KNͩð#J�06/�

2�0Γ$J� 
 



 

 

12 
 

�H3��͘Ñʶ5č˄3GJč˖06ˎ2Jʐ˔3ÞΛ�K(č˖NÙƐ#J̍5

ʷʃ5®Ǡ�0!.�ĳŋ5Řɭ5͋ˆ�Ɛ�K(0��J��­MK(��ͦŋ5ȝ

υ͠ʰ��u��fˍ̣5¥/�2ȼϬNΰ�JɑÁȸˉ5�*�ń͹ 2Ą 8˵ϬĄN
ȝυ!(D53ϐ�2��0Ǹǧ!��ɑÁȝυ�͋ˆ̊­5̒ŝNύ͉!� ĳŋ

 5ŘɭNŽƐ#JD506ĎƼ��2��0ċ˭!.�J� 
ɇУͧ��̥ ɜ0!.͘Ñɵ5ÞΛ5ķ72�q�k5ʱͿΕÔ˄͠ʰ3,�. ʐ

͠ʰ3ǉ(H2�0ċȪ!(�0D�I�ĨɌХȸˉ®Áǐ5�̜ƗċÕ/�ņ͠ʰ�

 ʐ͠ʰ3ǉ(J0ċȪ!(D56ƃţ!2��!�!�ņ®Á5ċʍ6�͋H&5ƚ

˻N�Щ͘Ñɵʐ 6 ɖЪŃŁǰƊ5͘Ñʶ3Άǉ!2�͘Ñʶ5č˄͠ʰ�3ϳƊ!.
�I�ėÑǜNɹ�215ʿˆ3GI�&D&D͘Ñʶǜ�ΉCHK2�q�k5Ô˄

3,�.6�ņċʍ5ƚ˻ų/�J0D̀�HKJ�!(�+.�ņċʍ�˜*3͘Ñ

ɵ3G+.ÞΛ�K2�Π˃˔q�k5 ʐ͠ʰʐ3GJÞΛN�͎˔3ŉƊ!(0

͵#J�036�ǥϟ/�J=�/�J45� 

¾�5ΙΓ3,�.�ʇʐƅ5ͮŤ�H6� ʐ͠ʰʐ3GJq�k5ÞΛ5ŕЕN�

�˂Ǭχ�5ɵč�0��ɰǚN˄�.Ȥʿ#Jͮ͵�˭�K.�J� 
��!(ͮ͵6�̫ Čʐ�ďƊ�K2�ϳI��2Jč˖D ʐ͠ʰʐ�ÞΛ/�2

�0#J�06�ϐƾ3˪˜˔/�I� ʐ͠ʰʐ6�ʾ͠ʐ�ɵč0!.ǴΉ�K.

6�2�D55�ÞΛʐ˖0!.ƒΉ�KJ=�Π˃˔ØäЩ˂Ǭχ�5ɵčЪNÞΛ

#JǍĖNɜ(!�J0̀�J46��5ͮ͵3GJ0�ɑ̑/ɬͺ!.�(q�k��

f5 ʐ͠ʰʐ3GJÞΛ3ϭ#JΙΓ6��q�kĺЀ3ň�(ǷΧ��˂Ǭχ�5

ɵč0!. ʐ͠ʰʐ�ÞΛ�K�J��0��ŕЕ0!.É̸-�HKJ�@(��

�!(ͮ͵6�˂Ǭχ�5ɵč5ÞΛNɬͺ#J3ǉ(+.�Ƙ̇č˖ЩǠŪ5ùɉΠ

0!.5ǜɧ21Ъ05̬ǇϭÛNΐȤ#Jǖͭ��I�ΐȤ3ǉ(+.6�˥˔Π˃

ʐ&5º5ʷČʐ5ͰʯNĵʳ#J�0�̀�HKJ0!.�J47� 
��!(ʇʐƅ�H5ȆȘNδ@��˥ ˔Π˃ʐƅ3��.6�ŕЕ02J®ɨ�0

3͘Ñɵʐ5ǤƾʍƊNЗŦħ!.Ąɚ#JĠ��AHK.�J�Õ�7�ĨɌХȸˉ

®Á3��JɏǴΉŠ5͘Ñʶ5G�3�͘ Ñɵʐ 6ɖ5ĹƘ͵ϝ3G+.�M�Š͘

                                                   
45 �Ϡк2012л17Ќ�Ƥɦк2014л380Ќ��Ϡк2018л27м28Ќĵʳ��5>��Ĩ
ɌХȸˉ®Áċʍ6�q�kč˄NƪJĻǄˮÄ3��J÷ɽ2˸ƻ̪ȅN˛˔0!

( ʐ͠ʰʐ3GJÞΛ@/6ŉƊ!.�2�0!�ɑ̑ЩЯЪ/σ=J�fQ��

��V�d��5ʿΓ0ņɲ5αȲ3Ũ-�. ʐ͠ʰ5Ǭ̇NΉCJ�0@/6

ŉƊ!.�2�05ͮ͵D�JЩ͕²к2017л91ЌĵʳЪ� 
46 ̆˅к2006л740м741Ќĵʳ� 
47 ̆˅к2006л743Ќ�̆˅к2009л46Ќĵʳ� 
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Ñɵʐ5ϔ˄̒ŝ�Hƈõ3ϵų��K.�JD55ʱȪÔ˄3,�.6� ʐ͠ʰʐ

3��.D&5ÞΛNŉƊ#=�/�J0#J��K3Ƙ!�б̑/σ=(̫̺ǜ�ǝ

˕ǜ5У�q�k��f5ʱȪÔ˄3,�.6��͘ÑɵʐE ɽ̊­ϰɼʐ�̫̺Ŧ

5q�k��fNʱȪč˄#J͠ʰ3,�.�͋ ˆ3ΉCJ=�)0#JǤƾʍƊN˭

!.�J0��J�1��6ˏM!��B!L�ͯ Ǐ5ɹ̷��J0̀�HK.�JG

�3ǛMKJ��0΃Ø!�˥˔Π˃ʐ5ǤƾʍƊ�ȵ˫/2�¾��q�kĺЀ3ň

�(ǷΧN�͘ Ñɵ5ÞΛ5ƘΞ06ˎ2+(ʐ˖0A.� ʐ͠ʰʐNϔ˄#JÐŤ

��J0ȆȘ#J48��5G�2̇ū3̇.7�q�k��f�8�.6|n^q�k

5Π˃˔Øä6�˂Ǭχ�5ɵč�3Άǉ!���KH5ØäN ɽ3č˄#J͠ʰ3

,�.� ʐ͠ʰʐ5ϔ˄�ŀ͆02J49� 
D+0D�15G�2͠ʰ��K7�q�kĺЀ3ň�(ǷΧ0��č˖�Ɛ�K(

0΃Ø/�J�6Čχ5ɬͺNͭ#J�#2M*�ĺЀ�K(|n^q�k5�*��

��Ϛ5q�k� ɽ3Ļǒ�K(ūń@/�ņč˖�ÙƐ�K(0΃Ø#J�06Ѓ

!��|n^q�k5õÎ@(6˝ǉϡ� ɽ3Ļǒ�K(ūń3ϳ+.� ʐ͠ʰ5

Ǭ̇NΉCJ=�0D̀�HKJ50� 

¾�50�I�M�Š36�#/3Π˃˔q�k5 ɽÔ˄� ʐ͠ʰ3Άǉ#J0

!(ͧċÕ�ƃţ!�|n^q�k5 ɽÔ˄͠ʰ3Ƙ!.ȗƐΩíNΒʊ#JÐŤ�

�J�Ζƅ�6�˂Ǭχ�5ɵč�5 ʐ͠ʰʐ3GJÞΛ0!.Γ"HK.�I��

�!(ͮ͵3GK7�Π˃˔q�k� ʐ͠ʰʐ�ÞΛ�KJ�1��6�Π˃˔q�

k5͋ˆč˄Ńɮ˔3ΉCJȲ5˥˔Π˃ʐ5ǤƾʍƊ�2�K.�J���J�6

ͯƊ5ɹ̷3ϐ�$ ʐ͠ʰNϔ˄#JÐŤ��J0��J�3G+.ˎ2J0̀�

HKJ� 
D+0D���2JǤɲ/5Π˃˔q�k5 ɽÔ˄/�K7� ʐ͠ʰ5Ǭ̇NΉ

                                                   
48 Ƥɦк2014л379Ќ� 
49 2��ĨɌХȸˉ®Á/6�ĳŋ͘Ñʶ5M�Š͘Ñɵʐ3GJÞΛNŉƊ!(��
/�2�ĳŋ5Řɭ�5č Щ̟ņȸˉN͋H�ȸ#J�03G+.ǒHKJč˖21Ъ

���͘Ñʶ5č˄3GJč˖06ˎ2Jʐ˔3ÞΛ�K(č˖�Щ¾���ÞΛ�K

(č˖�0���Ъ3Άǉ#J�NŕЕ3!.�I��˂Ǭχ�5ɵč�Γ3ЗÈ!(

ɱǬNȌ+.�J� 
50 ˅ɔк2018bл30Ќĵʳ��5>��ĨɌХȸˉ®Á5ΐɢƉ͵΍6�Řɭ5͋ˆ6�Þ
Λ�K(č˖�3Άǉ!�J0!,,�ņ®Á5ċȲ��u��f3��Jȸˉ5ȝυ

ȼϬ5ϩ�21�ȝυ͠ʰ5úÎ˔2ǤɲN΃Ø!.�KNŉƊ!(�03ͷķ!� 

ʐ͠ʰ5Ǭŉ0 ɽĻǒ�K(q�k5q�kõÎ3Ƙ#JĖń05ϭÛǜNȆȘ#J�

D+0D�q�kõÎ5�*15˻ƾ5ĖńNÔ˄!(ūń3 ʐ͠ʰ�Ǭ̇!�J�

6�ȵͷNϖ�.�JЩƤ˅к2014л734ЌЪ� 
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CJ�0�/�J�3,�.6�ͧ ċÕ5Ѐ́�īĄ/2��ǖ$!DȵH�/62��

80@$�―dfp�®Á̍5�̜Ɨċʍ�˭!(�iЪq�k5ĺЀ�Ȥʿ3Ƙ#Jµ
˔�ʶ˔ǷΧ5ɉʱ0�iiЪĳŋ0ͦŋ5̊ɭϭÛ��J�6�ĨɌХȸˉ®Á3��
.AHK( iiiЪq�k5õÎϡ3Ƙ#JÔ˄�K(q�k5Ėń0�+(̞ͭ��¦0
!.ĵʳ�KJ�002L�� 

̕Š/6�ń͟ŠʐûЩU.S.Code: U.S.CЪ̋ 17̈Щ¾���ϋϘ͘Ñɵʐ�0���Ъ
�͘Ñɵ3,�.ͯƊ!.�J���KH5ͯƊ3G+.ÞΛ�K2�ǠŪ5 ɽÔ˄

3ϭ#Ja������5ʐʿ0!.��fQ����V�d��Щmisappropriation:  
ɽʗ˄Ъ5ʿΓ�ƃţ!.�J51� 
�fQ����V�d��5ʿΓ6�u��fψßˮϬ/5f]��5Ę̅3ϭ#J

̝­ЩInternational News Service (INS) v. Associated Press, 248 U.S.215(1918). ¾��ņ®
ÁN�INS®Á�0���Ъ/ĊC.ϔ˄�K52�iЪĳŋ0ͦŋ�̊­ϭÛ3�J�0�
iiЪĳŋ�&5ǠŪ5ĺЀ3�2I5ǵ͆�ĝę�ΦϢNΥE!.�J�0�iiiЪͦ ŋ�

&5ǠŪNÔ˄#J�0/Ŕɭ� ɽ2č˖Nǒ.�J�0NͭÁ3�q�k5 ɽÔ

˄͠ʰ3Ƙ#JƬɼΒʊ�G9ȗƐΩíΒʊNΉCJʿΓ0!.ʿ͵�K(53�@(�

INS®Áċʍ�� ɽÔ˄�K(u��f5ŔŏØä�ΉCHKJ�Ɗ5ɍϬ3ϳ+.
ͦŋ3GJņu��f5Ô˄ƬɼCNΉƒ!(�0�H�Ô˄�K(ǠŪ5Øä�˦ɍ

                                                   
51 �fQ����V�d��06��J́�ĺЀ!�ʗư�%(�͘ Ñɵʐ�ÞΛ�K

2�ǠŪ@(6QSqQN�̋�́��̊­�5č˖NǒJ(C3� ɽ3�ĺЀ́

5ǢǛ3Ĺ!.Ô˄#J�0N����˽NȚ�2�0�L�HĆôKN#J�0D

ͤʾ�KJЩInternational News Service v. Associated Press, 248 U.S.215(1918) at 239-240Ъ� 
52 INS®Áǉȼ6�ȼƬ5ϭÛ/�əʚƦ/ː͠�K(ωŪEȳĐʵNôǱ!��K3
Ȓμ�K(ͼ®N�ͬ ʚƦ5ȫ͂ˮ3Åϒ#K7�ͬ ʚƦ/5ȫ͂ː͠@/3ͼ®N

Ƭ!Ɇ�J�0�ŀ͆/�+(�ņ®Á6��KNč˄!(ψßˮϬ/5u��fĘ

̅5ȻЇ�­MK(D5/�JЩņ®ÁN͵΍!(¦ͭ2Ϙ΋ȥʼ0!.�Ɲʏк1994л
120м127Ќ�͓ š�Ɲʏк1995л309м310Ќ�ɩΜк1999л108м109Ќ�͝ к̇2004л
168м170Ќ21��JЪ� 

2��ɑÁ6��͎a�����ЩϋϘͧċǰ��Ʃʐ�HЂK.ǊǬ#J�ϋϘõÎ

3ùψ#JċÕʐ�Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938) 3��.ŉƊ�K
(�·!�6�ʘМк1995, 1996лĵʳ�Ъ�5 ʐ͠ʰ3ϭ#JċÕ/�I�&5ñ
ÕȀɕę6ŹMK.�J���fQ����V�d��5ʿΓ&K͋Î6��Ϛ5Ʃ

ͧċǰ/Ʃʐ�5ʿΓ0!.ƃ̩!.�JЩƝʏк1994л125м126Ќ�̇͝к2004л
171м172ЌЪ� 

53 ̕Š ʐ͠ʰʐ3��Jĳŋ5ȠʝȬʐ6ȗƐΩí�Ũɑ)��Õų˔3ƬɼC2
15Ñʰ� ÑʰNō"JċʍDͿƒ�K.�JЩƷϠк2006л133ЌĵʳЪ� 
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Ϭ!�ƃ̩!2��0ЩͧċÕ��“hot news”@(6“time-sensitivity”210˹�KJ�
¾����nru��f�0���ЪDͭÁ/�J0͵#Jͮ͵�ɉę/�J54� 
ʾţ6��fQ����V�d��5ʿΓ5ϔ˄3ǉ(+.�ϋϘʐ3GJƙİ

ЩpreemptionЪ�ŕЕ02+.�J�ϋϘʐ3GJƙİ06�ϋϘʐ�Š5ɇУʐͯ/
�J�0�HЩń͟Šǩʐ̋ 6̰ 2ЎЪ�ϋϘʐ3ϓĹ#JƩʐ6ʱĞ02J0#Jʐ
ʿ/�J�ʷ3�1976Ƹ5ϋϘ͘ÑɵʐȜɽ3��.��͘Ñɵ5�͎˔̒ŝý5ȋº
˔ɵč3˝ǉ#J #=.5ɵč�3,�.ϋϘ͘Ñɵʐ3GJƙİ�ΉCHK.�H

6Щ17 U.S.C 301(a)Ъ��fQ����V�d��5ʿΓ��ņɖ3Ĺ!2���ŕЕ0
2+.�J55��5ʯ3,�.�ń͟Š̋ 2ƪřĩȏ΁ͧċǰ6��fQ����V�
d��5ʿΓ5#=.�ƙİ3G+.˜*3ʱĞ02JM�/62���ņʿΓ3GJ

ÞΛNļ�J(C36�¾�5̀ǧ̞ͭNʤ(#ǖͭ��J0ċ˭!(ЩNational 
Basketball Association(NBA) v. Motorola, Inc. 105.F.3d 841 (2d Cir.1997). ¾��ņ®ÁN
�NBA®Á�0���¾�5̀ǧ̞ͭN�NBApfr�0���Ъ56� 

iЪĳŋ�Υ˄NΟǾ!.ǠŪNėÑ�ĺЀ!.�J�0 
iiЪǠŪ5Øä�ȼϬ5̤ϐ5ǌЋNļ�JD5Щtime-sensitiveЪ/�J�0Щ�nr

                                                   
54 Ginsburg [1997] pp.162-163. 
55 ϋϘ͘Ñɵʐ 301ɖ(a)5ɖȥ6¾�50�I� 
�͘Ñ́�ÑǬ!(͘Ñʶ 3Ƙ#J�̋ 106ɖ3ƊCJ͘Ñɵ5�͎˔̒ŝý5ȋº
˔ɵč3˝ǉ#JȾψʐ@(6ͣƷʐ3Ũ-�#=.5ɵč6�1978 Ƹ 1 Ɉ 1 Ȱ¾
ǐ6�ɑ̰5ȋº˔2țϛNļ�J�&5ǐ6���2J́D�a�����@(6

Ʃ5ďƊʐ3Ũ-��ͼ͘Ñʶ3Ƙ#J�ͼ5ɵč@(6�K3˝ǉ#JɵčNļ

�J�0�/�2��� 
� 2��1976 Ƹ5ϋϘ͘ÑɵʐȜɽ¾ē3D�ń͟Šǩʐ̋ 6 ̰̋ 2 Ў&K͋ÎNɦ
Ȃ0!.�ϋϘ˥˔Π˃ʐ�ÞΛNΉC.�2�ʱÎʶ3,�.�Ʃʐ�ʹ͋5ÞΛ

N¡�J�0�Ϳ�KJ��­MK.�(Щ̇͝к2004л182м184ЌĵʳЪ��5Ϭ
5¼ͤ˔2ͧċÕ0!.�Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225 (1964) �G
9 Compco Corp. v. Day-Brite Lighting, Inc., 376 U.S. 234(1964) ��J� 

56 NBA, 105.F.3d 841 at 845. NBA®Á6�ͦŋ��ĳŋ5¦é#Jyf_nr���5
΄ńǠŪN�ĳŋ5ͿΕ2��_nr���Nψ".Иƍ3ņȼυß!(͠ʰ3Ƙ!�

ĳŋ�ƬɼC�G9ȗƐΩíΒʊNȓί!(D5/�J�ͦ ŋ3GJ΄ńǠŪ5ϛß

͠ʰ6�NBApfr5�* iЪ�iiЪ3,�.6ðβ#JD55�ͦŋ6�ĳŋ5ǠŪ
ȓÖb�|f3×Ȃ%$�͋ H5µ˔ΧʥNǷ�!.΄ńǠŪNĺЀ!.υß!.�

I�ͦŋ5͠ʰ6~���SsNɱǬ%$ iiiЪNðβ!2�0ċȪ�K(�@(�ĳ
ŋ6ƛɗ3��.΄ńǠŪ5�_nr���Nψ"(ϛßN͹ˉ!.�(��ʾ ţ5

̊ɭϭÛ62�(C ivЪDðβ!2�>��ͦŋ5ϛß͠ʰ��ĳŋ5ͪŏ�G9
b�|fN͇�!.�JЩÕ�7�΄ńǠŪ5ϛß��΄ńʹǭE΄ń5�S�¥̨

3¼Ɇ�K.�J21Ъ0#J΂Ȃ6ΉCHK$�vЪNðβ!2�0�K�ĳŋ5
Βʊ6ɫı�K.�J(NBA, 105.F.3d 841 at 858)�2��Ń̀ǧ̞ͭ5̾΀6͝ к̇2004л
189Ќ3G+(� 
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u��fЪ 
iiiЪͦŋ5ǠŪ5Ô˄�ĳŋ5Ĝę3Ƙ#J~���SsNɱǬ#J�0 
ivЪͦŋ5®ɭ�ĳŋ3G+.ȓÖ�K.�JͪŏEb�|f0˜Ȏ5̊­ϭÛ3�
J�0 

vЪ~���SsNΉC(ūń�&5ͪŏEb�|f5ƃţ@(6ΫN͇�#>1ė

Ñ5S�h�pR�Nʡƞ�%J�0Щ̍ØǜpfrЪ 

NBA®Á¾ϲ��fQ����V�d��5ʿΓ6�ϋϘ͘Ñɵʐ 301ɖ(a)5D0
/Dƃ̩!.�JD55�&5ϔ˄̒ŝ6 NBApfrNŨʦ0!(��ϳHK(̒ŝ
301@J0ʿ͵�K.�J�ņ®Á3ñ̇+.Ȝʵ�K( ɽ̊­ʐ�fpSr�

�r3��.D��fQ����V�d��5ʿΓ6�ϩ�˂�̩�.6�J� ȅ

̩˔ĞęN>0O1ɉ!.�2��0΃�K.�J57� 

NBA woySòƌ 

NBA®Á�H 10ƸÐI5Ϭ3�ǠŪψßǵ͡6Йε˔3ň�!�УƾǠŪħˮÄ3
��.�fQ����V�d��5ʿΓN15G�3ϔ˄#J��ŕЕ02+.�J58�

��/6�¼ͤ˔2®Õ0!.��MFJu��fQ^�`�k�Щnews aggregator: ͫ
ȣ5ǠŪʥ�Hu��fNЀC�80,5TU�bSr/ͤ˭#Jb�|fЪ�º5u

��fbSr5q�kNʱȪ/Ô˄!(�03,�.5ċÕЩBarclays Capital Inc. v. 
Theflyonthewall.com, Inc., 650 F 3d 876, 892(2d Cir.2011). ¾��ņ®ÁN�Fly®Á�0�
��ЪN̡¸#J� 

Fly®Á6�u��fQ^�`�k�/�JͦŋЩTheflyonthewall.comЪ��Иƍ3Ƙ
!.ȓÖ#Ju��f~R�sЩ̋�́�ːß!(Ϣ͞u��fN�ĄЗ�̙ͭ!.Ä

Ő3ψ˥#Jb�|fЪ3��.�ĳŋHЩBarclays Capital Inc., Merrill Lynch, Pierce, 
Fenner, & Smith Inc., and Morgan Stanley & Co. Inc.Ъ5ː͠!(�a��q�d��Щʷ
Ɗ5Ϧɞ<5ǷΧNȐ͛#J�nh�e�ɑȥ6˦ȥ)��·̠2�b�m���r�

ʜ»�KJ�0D�J�ЪNͿΕ2�Ô˄!(0!.59�ĳŋH��fQ����V�d

��5ʿΓ3Ũ-�ƬɼC�G9ȗƐΩíΒʊN͠+(D5/�J60�ĳƗ6��fQ

����V�d��5ʿΓNϔ˄!�ĳŋ5ΒʊNΉƒ!(��ͦŋ6��KN Ɋ0

                                                   
57  ɽ̊­ʐ�fpSr��r5΀6�͓š�Ɲʏк1995л308Ќ3G+(� 
58 NBA®Á¾ϲ5ͧċÕ5ơϫN@0C(D50!.�Ekstrand [2015] pp.159-178��
J� 

59 ĳƗ/6�ͦŋbSr3��.�ĳŋH�ÑǬ!( 175�b�m���r5ŵϚĄ
�Ǆ˄�K(0!.�͘Ñɵ3Ũ-�ƬɼC�G9ȗƐΩíΒʊDÓńȓί�K(�

ņΒʊ6ĳċʍ/Ήƒ�K�&5ǐ�ȏ΁2�˫Ɗ!(� 
60 Barclays Capital Inc., 650 F 3d 876 at 881-885. 
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!.ȏ΁!(� 
ń͟Š̋ 2 ƪřĩȏ΁ͧċǰ6��fQ����V�d��3ϭ#JΒʊ3,�.�

NBApfr6�®ÕċȪ/�IçΓЩdictumЪ3ϐ�2�0!.�KNȌ˄%$�iЪ®
ƌ˔ǠŪ5ȼϬ5̤ϐ3ǌЋNļ�JØäЩ�nru��f5ØäЪ3,�.�iiЪͦ
ŋ5~���Ss�ΉCHK�iiiЪĳŋ3G+.ȓÖ�KJͪŏ@(6b�|f5ƃţ
͋Î�͇��KJ�1��NŨʦ3ċȪ#=�/�J0!(� 
&5��/�ͧċǰ6�¾�5 2,5ʿˆ�H�ͦŋ5͠ʰ6�fQ����V�d

��NɱǬ!2�0!.�ĳƗN˩ɫ!�Ƭ!ǯ!(� 

aЪ­ʯ02+.�J�a��q�d��6�ƙHƙϪ˥Θ0̤Т3Ũ-�.Ñă�
K(D5/�Į̛2ĝę�ΦϢ21NΥE!.ǒ(̞ͭ/62�(C�&5»ĚØ

ä6�fQ����V�d��5ʿΓGI�B!L͘Ñɵʐ5̒ŝý/ÞΛ�KJ

=�/�J� 

bЪͦŋ6ĳŋ5�a��q�d���Hǒ(u��fN�ͦŋʹ͋5D50!.ȓ
Ö#J5/62��ǠŪʥ<5ƲƢǠŪN»!.ȓÖ!.�J�0�H�ĳŋ5č

˖�ͦŋ3 ɽʗ˄�K(0@/΃Ø#J�06/�2�ЩB!L���!(ǠŪ

5Øä6�ɵƁ�JϢ͞ɸϭE�&5Qt�fr<5ƲƢǠŪ�ɦȂ02+.˂"

.�JЪ61�62� 

Fly®Áċʍ6��fQ����V�d��5ʿΓ5ċȪ3ǉ(+.��K@/ñÕȀ
ɕę5�JċʍʿˆЩratio decidendiЪ0̀�HK.�( NBApfrN�çΓ/�J0΃
Ø!(�0�ʑ˛�K.�J63�ņċʍ� NBApfrNçΓ0!(ͅȿ36�NBA®Á
¾ϲ��fQ����V�d��ʿΓ5ϔ˄N¦Ǉ#J(C3�ɦ ʿˤʿNBApfr3
®ɨNϔń�%G�0#J¦Ǉ�Ŵ���KH5¦Ǉ���ƴ3ƒȶ3ʿ͵/�JD5/

62���,�ƴ3ǵ͡˔3ɽ!�D5/D2�+(��0��J0�K.�J64� 
Fly®Áċʍ�Ȍ˄!(pfr6�ēσ5 iiЪ�G9 iiiЪN¥Ǖ3ǽΞ˔/�I�&5
ųǀ� ȵ˫2D502+.�J�D+0D�ņċʍ5ċʍʿˆ6��ƙİ5Õų5ʺ��

0��Ў˛N;�.�ʾţ��fQ����V�d��5ʿΓ6�Ϛ5Ʃ5�̜Ɨͧċ

                                                   
61 ͦŋ�ǠŪï5ƲƢǠŪN»!.�ºˮ5ǠŪNʗ˄#J͠ʰ3,�.�ń͟Š̋ 2
ƪřĩȏ΁ͧċǰ6��Å̦˔2Ūϑɸϭ�ru�Ψ5ļΨE NBA 5΄ń̥ɜNŪ
ϑ#J�005Ϭ3�ɉǢ2ƬNͮă#�06/�2��0΃Ø!.�J� 

62 ͧċǰ6�u��fQ^�`�k�3ϭ#J̝­3��.���nru��f�5�
fQ����V�d���ϔ˄�K�J®Õ0!.��Ju��fQ^�`�k��

º5u��fQ^�`�k�5ͼ®NǄ˄!(ūń36�ņʐʿ5ϔ˄��I�J0

!.�J� 
63 Miranda [2012] p.1095ĵʳ� 
64 Barclays Capital Inc., 650 F 3d 876 at 898. 
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Õ3��.ɮC.ϳƊ˔3ΉCHK.�J)�/�J�0E�Ʃʐa�����͵ϝ5

ϓ�3G+.ņʿΓ5ϔ˄Nƺ̒3!.!@�0�u��fQ^�`�k�5ʖĠ3Ƙ

#Jʐ˔΃Ø�Ʃ3G+.ˎ2+.!@��ŕЕ��J�021NȆȘ!65�ņʿΓ3Ƙ

!.ŉƊ˔2ǤƾN˭!.�J66�67�ċʍʿˆ5��!(ƀģNȉ�.��Fly®Áċʍ6
®ƌ��fQ����V�d��5ʿΓNŉƊ!.�J�0AJͮ͵D�J68� 

Õóo<B`¼ĔS�ő� 

Fly ®Á��fQ����V�d��5ʿΓN®ƌ�ŉƊ!(0΃#Jͮ͵��J�
Ȭ��Ϛ5Ʃ/6�2�ņʿΓ5Ǭ̇NΉCJͧċÕ�AHK.�I�ņʿΓ5ϔ˄ʸ

ʎ6ɏ)3θN�3!.�2�� 
Õ�7�Chicago Bd. Options Exch., Inc. (CBOE) v. Int'l Sec. Exch., LLC, 103 U.S.P.Q.2D 

(BNA) 1313, 2012 IL App (1st) 102228/6�ĳŋHЩChicago Board Options Exchange Inc., 
CME Group Index Services, L.L.C., and the McGraw-Hill Companies Inc.Ъ��ͦŋH
ЩInternational Securities Exchange, L.L.C., and the Options Clearing CorporationЪ�ÑǬ�
÷ͤ!(ǷΧȆɳ6�ĳŋH�ÑǬ!.�JǷΧȆɳЩlTƷťɤØ�S&P500ЪNͿΕ
2�Ô˄!.ÑǬ�K(D5/�J0!.�ņȆɳ5÷ͤ5ƬɼC�G9ȗƐΩíNΒ

ʊ!(53Ƙ!�ͦŋH6�ĳŋH5¦Ǉ6�ϋϘ͘Ñɵʐ5ƙİ3GIʱĞ/�J0

¦Ǉ!(� 
S�wSƩ̋ 1Ťĩȏ΁ͧċǰ6�ϋϘ͘Ñɵʐ 301ɖ5͵ϝ3,�.���fQ�

���V�d��5ʿΓ3GJÞΛ6�ǖ$!D͘Ñɵ3GJÞΛ0ņΫ06��$�

͘Ñɵ5�͎˔̒ŝ0ˎ2JɦȂ-�3G+.ϔ˄�KJϳI�ϋϘ͘Ñɵʐ5ƙİ3

GIʱĞ062H2��0ċȪ!(� 
&5��/�ͧ ċǰ6�ĳŋ5¦Ǉ�ϋϘ͘Ñɵʐ5�͎˔̒ŝ3Ŋ@KJ�3,�

                                                   
65 Barclays Capital Inc., 650 F 3d 876 at 899 
66 @(�Fly ®Áċʍ6��Ʃ3G+.ʐ˔΃Ø�ˎ2JʾΞ�&�1976 Ƹ5ϋϘ͘Ñ
ɵʐȜɽ/ί͔́�ɇƝħ!G�0!.�(�0/�I�ŃƩa�����5͵ϝ3

ſ4HKJ̒ŝNϳƊ#=�/�J�0DȆȘ!.�JЩBarclays Capital Inc., 650 F 
3d 876 at 899Ъ� 

67 2��ɑ®Á/6�̕ �oSnk�ˮ0 �̂̕ �^�ˮ��ͦ ŋæ5ʐǁěͷ Щ́amicus 
curiaeЪ0!.ǢͮɄЩamicus briefЪNȓă!��fQ����V�d��5ʿΓ5
ŉƊNʊC.�J�q�k5ʖ˄Ńɮ˔3όC.�J£ˮ)��ņȼ3ŵϡ5q�

kN͋ƭ5Q��_�d��Nψ".ĺЀ!.�JQ^�`�k�/D�J(C��

fQ����V�d��5ʿΓ5ȃŵ� ȵ˫ħ3,�.6ŉƊ˔2̇ūNȌ+.�

J�0�����J�2��S�wSƩ̋ 1Ťĩȏ΁ͧċǰ6�Ʃʐa�����3
��J�fQ����V�d��5ʿΓ&K͋Î5ċȪ6�Ʃͧċǰ5ƙɵ®Ў/�

I�ϋϘͧċǰ6�K3̇*ôH2�0!(�Amici Curiae Supporting Reversal at 3, 
Barclays Capital Inc. v. Theflyonthewall.com, No.10-1372-cv (2d Cir. June 22, 2010). 

68 Balganesh [2012] p.141ĵʳ� 
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.��ĳŋH5ǷΧȆɳ6�÷ͤǐ�ƺ�÷͟3a}��KJ�0Nēȓ0!.�I�

��!(ǜΫ3�O�AJ0�ĳŋ5¦Ǉ6�ϋϘ͘Ñɵʐ�5ͫͪɵÙƐ3Ũ-�¦

Ǉ06ˎ2JD50̀�HKJ�B!L�ĳŋH5¦Ǉ6�ͦŋH�͋ζ5č˖5(C

3ĳŋ5ǷΧȆɳ3ϭϋ#J˨̂�ƙϪ˥Θ�΃ċ��G95KONͿΕ2�Ô˄!(

�0Nēȓ0!(D5/�͘ Ñɵ5�͎˔̒ŝ3Ŋ@K2�¦Ǉ/�J0�L��5¦

Ǉ6�ϋϘ͘Ñɵʐ5ƙİ3GIʱĞ062H2�0͵�KJ�0ċȪ!ĳŋ5ΒʊN

Ήƒ!.�J69� 

q�k��fE|n^q�k3��.ĺЀ�͙ ́�KJǠŪ6��nru��f3Ά

ǉ#JǠŪ3ϳHK2���5(C��fQ����V�d��5ʿΓ3GJq�k

��fE|n^q�k5ÞΛNɬͺ#Jūń�ņʿΓ5ͭÁ0!.�nru��f�ǖ

А5D5/�J��ŕЕ02J� 
�5ʯ3,�.�NBA ®Á6��fQ����V�d��5ʿΓ3GJÞΛ�ϋϘ

ʐ5ƙİ3ǉ(H2�0#J(C36��nru��f3Άǉ#J�0�ǖА/�J0

!.�(>��NBA pfrNçΓ0!.τ�( Fly ®Á3��.D��nru��f
Nϟͭ2̀ǧ̞ͭ0!.�J�@(�ƅ΍�D��
�nru��f�6�ɵč¦Ǉ́5

Βʊ��̰ Ѐ͘Ñʶ0!.5ÞΛ0ˎ2JǜΫ5ɵč¦Ǉ/�J�0NɦȂ-�J53

ǖͭ2ɰǚ/�J�0!.��nru��fΆǉǜ6�fQ����V�d��5ʿΓ

5ϔ˄3ǉ(+.ǖА5ͭÁ/�J0#Jͮ͵�ɉę/�J70� 
�K3Ƙ!��fQ����V�d��5ʿΓ3��.���nru��f�6ǖͭ

ɖÁ/62�0!.�q�k��fE|n^q�k3Ƙ#JņʿΓ5ϔ˄N̈́Ɗ#Jͮ

͵DAHKJ71���!(ͮ͵6�ɑ̑ЩЯЪSЫ/σ=( INS®Á5G�2�ǠŪ5
ωŪǜ�ϟͰ�KJ|evf3��.6�Ƿ�Χɑ5řĺ5żǉ2ɸÄ6�1Ȱ�J�
6ȣȼϬ3ϳƊ�KJ��q�k��fƯū21q�k5ϩɍ3M(J͙́�ϟͰ�K

J|evf3��.6�q�k5ĺЀ3ň�(ǷΧ5řĺ36�GIŴ�5ȼϬ�ǖͭ

02J�0Nȇ����nru��f�5ͭÁN�͎ħ#J=�/62��áČúÎ˔

                                                   
69 @(�ņͧċǰ6�1976Ƹ5ϋϘ͘ÑɵʐȜɽȼ5ΧȨЩH.R. Rep. No. 94-1476, at 132 

(1976)ЪNǄ˄!��Ʃʐ36�̊­́3GJ�HFJ
�nr�u��f�Щu��
f�˴ƅ�|evf�@(6ΠĢ˔2q�k��f�H5ɇȫ5q�kɃȫЪ5 ɽ

Ô˄3Ƙ#Jɠιǜ5�JȠʝ�ʊCHK.�J�0D»ͷ!.�JЩCBOE, 103 
U.S.P.Q.2D (BNA) 1313, 2012 IL App (1st) 102228, 1319-1320Ъ�2��1976Ƹ5ϋϘ͘
ÑɵʐȜɽȼ5ǉΆΧȨ�G9�K3ϭ#JΙΓ3,�.6�Ţ²к1981л11м18Ќ
ĵʳ� 

70 Ginsburg [1997] pp.162-163. 
71 Djavaherian [1998] {30}-{31}. 
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2®ɨ3ǘ"(ċȪ�ǖͭ/�J0¦Ǉ!.�J72� 

�Ȭ��fQ����V�d��5ɰǚ&K͋ÎEͭÁ5Ǣ̼�ɮC.ɂȹ/�I�

q�k5č˄N̲͗�%J�&K��J0!.��fQ����V�d��5ʿΓ͋Î

NŉƊ#=�0¦Ǉ#Jͮ͵D�J73� 
Posner [2003] 6�˥ ˔Π˃<5~���Ss͠ʰ6�~���Ss�K(æ5ņ˥˔

Π˃<5Q]hfNŻ�M�/62�ʯ/�ɉǊΠ5̅˗06ȵH�3ˎ2+.�I�

˥˔Π˃<5~���Ss͠ʰ6ǖ$!DŉƊ�KJ=�D5/62�0ȆȘ#J��

5G�2ʷǔ�H�15G�2Ǥɲ5~���Ss͠ʰNͯď#=��5ċȪ�ŜЃ/

�J(C��fQ����V�d��5ʿΓ5ϔ˄6�áČ5®ɨ3ǘ"(ċȪ3GH

 JN�2����!( ȵ˫2ͯ̒6�q�k5č˄3̲͗ĞɜN¡��̥ɜ˔3�

ǠŪ5͋ˆʗψNϱƐ#Jŀ͆ǜ��J0#J74� 
@(���!(ͮ͵6�¿3�fQ����V�d��5ʿΓNƃ̩�%G�0#J

2H7�ͯ̒Nȵ˫ħ�%Jʹʯ�H�ϋϘʐ0!.ͯƊ#J�0�ɋ@!�D55�

˥˔Π˃5Ô˄3ϭ#J~���Ssͯď5ȵȥħ6ŜЃ/�I�ɮC.ͫЁ2ͯƊ0

2J�&K��J0#J75�&5��/�̂ɮ˔36�fQ����V�d��5șƿ

�&��ɇDʐ5ȵ˫ǜN˫Þ!�ˮÄĲ˂Nɇŵħ#J�03Ɠ¡#J0!.�J� 

                                                   
72 ɇπ5ΙΓ3��.D�q�k5ǜΫ3ǘ"(áČúÎ˔2ċȪNǗň#Jͮ͵6
ƃţ#J�Õ�7�Ekstrand and Roush [2017] 6��fQ����V�d��5ʿΓ
3ϭ#JΙΓ5ɥǕ6Ưū5Źȡ5ϰɼ3�J0!��áČ5q�k�G9®ƌNĀ

č˄!.ȫͪŏ5ϫː21NόCJ�0NΉC��K3GIȫ®ɭ5ĻǄafrNÊ

ʡ�%�z��n]s�S�NŮĚ�%J�00��5G�2q�k<5~���S

sNͯď#J�0Щ3GI�q�k5ĺЀ3ň�(ǷΧS�h�pR�N¡�J�0Ъ

05ʅλͣϡ�3G+. ʐ͠ʰ5ǬŉNċȪ#=�/�J0Γ"J���!(ͮ͵

3̇,ūń��K@/ͧċǰ�˭!.�(̀ǧ̞ͭЩ�nru��fNŊBЪN�®

ɨ3ǘ".̣AńM%�ĳŋ0ͦŋ5čƐNʅλͣϡ#J�002L�ЩId., pp.17-
18Ъ� 

73 Posner [2003] pp.626, 637-638. 
74 Id., pp.624-625, 638-639�D+0D� ȵ˫2ͯ̒3G+.ʱÎʶNÞΛ#J�03G
JǟǌЋ6�Ŀ��HȆȘ�K.�J�Õ�7�INS®Á5���lSfċ®ĹƘǢ
ͮ6��ˮÄ�ͫЁħ#J3,K.�÷ù5č˖6Ϗţ#J��0Nʿˆ3��ͧċǰ

3GJ˳ɵ5ėϊ@(6ΉƊ6�ɵč5ŭˊ�ȵ˫ħ�K��K�ЏƆ�K2�ϳI�

÷ù3ϟŵ2ȗƐNķ?#ŀ͆ǜ��J�0!�u��f3ÏH�5ʐ˔ÞΛNΉC

J0!.D���@/̇ʐ3GJ=�/�I�ͧ ċǰ3GJЗȐ͵ϝEȃǇ͵ϝ3G

J=�/62�0Γ".�J� 
75 Id., pp.639-640. 
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�fQ����V�d��5ʿΓ6�~���Ssͯď5�͎ʿΓ0!.ːϒ!(��

ċÕŲɃEʐȜɽN̤.�&5ϔ˄̒ŝ6ϳƊ˔2D502+.�J�πȼ5УƾǠŪ

ħNͅȿ3�ȜC.�ņʿΓ5ϔ˄̒ŝ�ŕЕ02+.�I�ϋϘͧċǰ6�ņʿΓ5

ϔ˄3ʛɮ˔2ƀģN˭!.6�JD55�ȵ˫3ŉƊ!.6�H$��Ϛ5Ʃͧċǰ

/6�ɏ)3ņʿΓ5ϔ˄NΉCJͧċÕ�ƃţ#J21�&5ċȪ6θN�3!.�

2�� 
��!(2��|n^q�k5Π˃˔ÞΛ3ϭ!.D��fQ����V�d��

5ʿΓNǘ˄#=�05ͮ͵��Ϛ5ƅ́�H¦Ǉ�K.�J�!�!� ȵ˫2ͯ

̒�q�kƯū3��JĻǄN̲͗�%Jŀ͆ǜNȆȘ#Jͮ͵�ɦǈ��ņʿΓ5

ϔ˄̒ŝ5ȃŵ36ʛɮ˔2̇ū�ɉę/�J� 

ɑ̑ЩЮЪ�G9ЩЯЪ/σ=(G�3�Ȱ̕£Š3��.�͘Ñɵ3G+.ÞΛ�

K2�Π˃˔q�k6�̫ Ɗ5Ô˄͠ʰN ʐ͠ʰ5ϔ˄ƘΞ0#J�0/ϳƊ˔3Þ

Λ�K.�I�͠ʰͯȤŦ5ÞΛNȌ˄!(0΃Ø/�J� 
�K3Ƙ!�EU6�1996Ƹ�ɻƩΙÄ3��.��q�k��f5ʐ˔ÞΛ3ϭ#J

ɻƩΙÄ�G9ʿ®ÄȆ½ЩDirective 96/9/EC of the European Parliament and of the Council 
of 11 March 1996 on the Legal Protection of DatabaseЪ�Щ¾���q�k��fȆ½�0�
��ЪNȌǺ!76�q�k��f5͘Ñɵ�G9͘Ñɵ3G+.ÞΛ�K2�q�k��

f3ϭ#Jȋº˔2ɵč0!. sui generisɵЩ�ʹ͋5ɵč�ЪNƊC�ɵč»¡Ŧ5Þ
ΛNȌ˄!(ʯ3ʷǔ��JЩq�k��fȆ½ 7ɖ 1ЎЪ77� 
�5G�3�EU /6�q�k5ĺЀ́3�ņq�k3Ƙ#JȰ̕GIDǈ�a�r

���ɵNΉC.�J��Ȭ/�q�kĺЀ́5ϐĕÞΛ5̥ɜ0!.�q�k��f

NɱǬ#J®ƌ˔ǠŪ5͋ˆč˄�ϱƐ�KJ�&K�ȆȘ�K.�I��5ʯ3,�

.�şɉ5ΙΓ�͠MK.�J� 

                                                   
76 EU 5Δɸϭ6�EU 5ɵϳN͠Ô#J(C3�ʐ½͠ʰЩlegal actЪ0!.�ͯđ
ЩregulationsЪ�Ȇ½ЩdirectivesЪ�ʍƊЩdecisionsЪ�ĥŋЩrecommendationsЪ�G9
ǢͮЩopinionsЪNȌǺ/�JЩEUɸ͆ɖ̙ 288ɖ 1ЎЪ�Ȇ½6�ŃĚ˘Š3˜Ȏ
ϔ˄�KJͯđ06ˎ2I�ϒǬ�KJ̥ɜ5A�ȀɕęNɉ!�&5̥ɜNϒǬ#

JǱʃ0Ȭʐ6�ɱǬŠ5ɸϭ3Â�K.�JЩņɖ 3 Ў�·!�6�¥ͬк2012л
115м116ЌĵʳЪ� 

77 EU/ sui generisɵ�Ɯô�K(ͅȿ0!.�iЪ͘Ñɵ3GJÞΛ/6q�k��f
5̞ͭNÞΛ/�2�0̀�HK(�03Ě��iiЪɻƩ5q�k��f˃ɭNȈ͍
!�̕Š5ņ˃ɭ0̊ń�%JǢŞЩq�k��fȆ½ēȥ 11�12 ĵʳЪ��+(
�0E�iiiЪ ɽ̊­ͯď3GJq�k��fÞΛNǗň!(ūń�EU ŃŠ5 ɽ
̊­ϰɼʐ5ƈõ2̦��ɮC.ŜЃ/�J0̀�HK(�0�ȆȘ�K.�J

ЩDerclaye [2014] para.9.32Ъ� 
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sui generisɵ6��q�k��f5ÑǬ́��Щ�Ɗ5ͭÁ5D0/Ъq�k5ǽă�
Āč˄�HÞΛ�KJɵč�/�J78�ņɵč6�M�Š3��J ʐ͠ʰE̕Š3�

�J�fQ����V�d��5ʿΓ06ˎ2I�q�k��f5ÑǬ́0Ô˄́5Ϭ

5̊ɭϭÛNͭÁ0%$�@(ɵč5ΚʢǜDΉCHK.�JЩq�k��fȆ½ 7ɖ
3ЎЪ� 

sui generisɵ5ͭÁ6�iЪq�k��fΆǉǜ0�iiЪƌΫ˔ǷΧ/�JЩq�k��
fȆ½ 7ɖ 1ЎЪ��KH5ͭÁNðβ#Jq�k��f5ÑǬ́Щmaker of databaseЪ
6�q�k��f5ýƒ5�õϚ�J�6ƌΫ˔2ϚĄЩsubstantial partЪ3,�.�q�
k5ǽă�Āč˄Щextraction and/or re-utilizationЪN˰ɼ#JɵčNǒJ�ņɵč5ÞΛ
ɍϬ6 15Ƹ/�JЩq�k��fȆ½ 10ɖЪ� 

x�r��oůûĀ 

q�k��fȆ½ 1ɖ 2Ў6�q�k��fN�̴̣˔ĄЗʐ2�!̗̦˔ĄЗʐ3
Ǒ+.ϛĉ!(ĺЀʶ�0Ɗ̼!.�J�ņɖ3,�.�EUłʐͧċǰЩEU Court of 
Justice: EUCJЪ6��ЄƂ˔�Єˬ˔�ЄƂòƅ˔ǱʃЩ¥ˌЪ�@(6&5º5ǱʃЩS
�qn]f�˛ɺ�@(6ʷƊ5ĄЗ͹ˉ2�!ĄЗȬʐЪ�3G+.ĺЀ�K.�K

7G�0ċȪ!(79�80���!(Ũʦ3GJ0�ĺЀ!(q�kNȼ̗ĉЏ3¤=()

�/Dq�k��f3Άǉ!�ŵĬ5|n^q�k��q�k��f3Άǉ#J0ǛM

KJ� 

îŽļĈŻ 

q�k��fȆ½ 7 ɖ 1 Ў6��a�p�o5ôǱЩobtainingЪ�ɬ΂ЩverificationЪ�
@(6ͤ Щ˭presentationЪ5�$K�3Ϋ˔D!�6Ь�G9Щand/orЪϡ˔3ƌΫ˔2
ǷΧЩsubstantial investmentЪN!(�Щ¾���ƌΫ˔ǷΧ�0���Ъq�k��f5ͪ
Ñ́3�sui generisɵ5Ǭ̇NΉC.�J� 
�ƌΫ˔ǷΧ�5úÎ˔2Ǣ̼�G9Ũʦ3,�.�EUCJ6�@)ȵ˫2ċȪN�

!.�H$�Ě˘ŃŠ5Šýʐ5͵ϝ3ſ4HK.�J�Õ�7�ɻƩſŐÄЩEuropean 
                                                   
78 Grosheide [2002] p.54Щ�+�ý6̌́Ъ� 
79  Case C-444/02 Fixture Marketing v Organismos Prognostikon Agonon Podosfairou AE 

(OPAP) Judgment of 9 November 2004 ECLI:EU:C:2004:697. �5ċʍ/6�bnY�5
΄ń5Ƙǭm��N�΄ńȰȼЏ3ĺЀ!()�5�frN��̴̣˔ĄЗʐ2�!

̗̦˔ĄЗʐ3Ǒ+.ϛĉ!(ĺЀʶ�3ǉ(J0ċȪ!.�J� 
80 EUCJ 6�Ě˘ŃŠ5Šýͧċǰ5΁ͽϐ˻3��.�EU ʐ3ϭ! ȵ2ʯ�˂"
(ϼ�&5ʯ3,�.5ΫŕNļ�»�Щ»ͻЪ��K3Ƙ!�ñʍͧƊЩpreliminary 
rulingЪ0��Ǌǃ/�K3ř̎#J�00�K.�JЩ¥ͬк2012л239ЌЪ� 
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CommissionЪ� 2005Ƹ3÷ͤ!(q�k��fȆ½5®ǐ΃ØЩEuropean Commission 
[2005]Ъ/6�ͤ 25ͧċÕ�̡¸�K.�J���KH5ͧċÕ5̀ǧ̞ͭN̦�˔
3΍ȵ#J�06ƒȶ/62�81� 
�

ţ �� Õáo<B`îŽļĈŻS¼Ĕ�

� Ø�

ƛ¼ĮĖƜ�
ť¼ĆƛáƜ� 6îŽļĈŻ7SŅ÷oMVkS¼Ĕ�
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ƛ�����
���Ɯ�
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x�up�z���
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1"*�-"A9C-�

ƛ���
�����Ɯ�
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á·o<B`Ɠĥ~uyt��yƛ�£ ��

ĚƜc¥ąd`gZSx�rÏƒ<zrģŬT

6îŽļĈŻ7oůûbNŤÛSŔƒĵƛË¿

ĵ<zr ./�653ƜofSîŽļƇ¹>ĉ¸aa

kV`mbkN)H"�!�C�E") ħSªïcŰíO�

European Commission [2005] pp.11-12NŨ3�̌́ÑǬ� 

 

ēσ50�I�sui generisɵ6q�k��f3Ƙ#J�Ɗ5ȋºɵN»¡#JD5/
�J��ņɵčNΉCJ̥ɜ0!.�q�k��fNɱǬ#J®ƌ˔ǠŪ5͋ˆč˄

�ϱƐ�KJ�&K�ȆȘ�K.�J82���!(2��q�k��fȆ½5ώ˄3ǉ

                                                   
81 2��European Commission [2005] 6�q�k��fƯū3ϭ#J̦͹ΐɢ/�JGale 

Directory of Databases Nĵʳ!�2004 Ƹ5ͬɻ3��Jq�k��f5ȫͯˑϨȣ
Щ3095 ÁЪ6�q�k��fȆ½5ýƒ�ĊC.Ě˘Š5Šýʐ3Ĺȸ�K( 1998
ƸЩ3092ÁЪ0>?ņȣ/�+.�EUȃŵ¾ē5õĚ˘Š�ņȆ½NŠýʐ3Ĺȸ
�%( 2001ƸЩ4085ÁЪ0ʅλ#J0�B!Lʡƞ!.�J�0NȆȘ!.�JЩId., 
pp.18-20, 24Ъ�!�!�EUŧý5ăʵ˃ɭ�H6�sui generisɵ5ƃ̩�ǈ�ͭʊ�
K(�0�H�ņȆ½5Ȝɽ6%$�ώ˄3G+.ƘĂ#JȬϣ�țȅ�K(ЩId., 
pp.24-25Ъ� 

82 ƌϼ��5G�2ǫǚ�H�Ċɍ5q�k��fȆ½ɨ3��.6�̫ Ɗ5®ƌ˔Ǡ

Ū5œ�5ăǰ/�Jq�k��fЩsole source databaseЪ3,�.�ņq�k��f
Nč˄#Jɽǉ2č˖Nɉ#J́3Ƙ!�ǈď˔3Щ�Ɗ5ƘØϭÛ5D0/ЪÔ˄
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(+.6�ņɵč3Ƙ#JÏH�5ď̙NΏ!�ǠŪ5͋ˆč˄05ΐŎNŞJǖͭ

��J0̀�HK.�J�¾��EU3��.AHKJ 2,5Q���mN̡¸#J� 

îŽļĈŻSñŸSƐí 

̋ 15Q���m6�q�k��fȆ½ 7ɖ 1Ў5�ƌΫ˔ǷΧ�5Ǣ̼NϳƊ#J
D5/�J� 

a. ìűSŵŴƝÂĹĵĸŴƛspin-off doctrineƜ 

ƅ΍/6�ǷΧ5ƌΫǜ5ċȪ3��.��q�k��f5ėÑ3˜Ȏň�HK(D

5/2��¦ͭ2®ɭ5ƌȭ5(C3ΥE�K(ǷΧ6 ǷΧ5ƌΫǜċȪ3��.6

̀ǧ�K2��0#Jͮ͵ЩĔ˃ʶʿΓеspin-off doctrineЪ�¦Ǉ�K.�J83�q�k

��fȆ½5ďƊɦȂ6�EU 3��Jq�k��f®ɭ<5ǷΧÜό3�IЩq�k
��fȆ½ēȥ 9м12 ĵʳЪ��K¾ų5ʖĠ5Ĕ˃ʶ0!.˂Ǭ�KJ̰Ѐʶ6��
KN˂Ǭ#J(C5ȫ(2ǷΧ�2�K.�2�¾��sui generisɵ5ÞΛNΉCJǖ
ͭ�2��0NɦȂ0#J84� 
!�!�Ĕ˃ʶʿΓ3Ƙ!.6�q�k��fȆ½ 7ɖ 1Ў5͵ϝ�Hϐƾ3©Ђ!

.�J�021�H�ŉƊ˔2ͮ͵D˭�K.�J85� 

b. EU Ôįť¼ĆƛEUCJƜS²Įťí 

�K3Ƙ!�EUCJ6�q�k��fȆ½ 7ɖ 1Ў3��J�a�p�o5ôǱ�ɬ΂�
@(6ͤ˭�0��ȥͷ5Ǣ̼Nȵ˫ħ!�a�p�o5Ñă3ň�(ǷΧNƌΫ˔ǷΧ

5ƘΞ�Hϵų#J�0/��Ɗ5q�k��f3,�. sui generis ɵ5Ǭ̇NŉƊ#J
͵ϝǱʐNȌ+(ЩThe British Horseracing Board Ltd. and Others v. William Hill Organization 
                                                   

ɵN;Ɗ#JͯƊ�;�HK.�(ЩEuropean Commission [1992] Article8(1)Ъ��ņ
ͯƊ6̇ʐϐ˻/ĻI��HK.�J�ņͯƊ�ĻI��HK(ͅȿ36�iЪǠŪ5
ʹİ6�ɑ̑ЩаЪ�ЫЩ�Ъ/σ=J̊­ʐ�5ʐʿ3G+.ͯďŀ͆/�J0̀

�HK(>��iiЪ͋ζ�Ñă!(q�kNʹİ˔3͋ƭ5q�k��f3ĺ͚!.
�Jq�k��fÑǬ́Щproducers of “created” dataЪ�H5ǈę2�|S�^��+
(0�K.�JЩDerclaye [2004] p.407Ъ� 

83 Ĕ˃ʶʿΓ6�X��l3��.q�k��fȆ½3Ƙǘ#JýŠʐ0!.ďƊ�
K(q�k��fʐЩDatabankenwetЪ5ďƊϐ˻3��.��ƌΫ˔ǷΧ5ƘΞ02
JǷΧ6�ǷΧ5̋�5˛ɳ�q�k��f&5D55Ñă3ň�HK.�J

Щprimarily aimed at producing databaseЪǖͭ��JЩ&K¾ų5®ɭ5(C5ǷΧ6
̀ǧ!2�Ъ�0΍ȵ�K(�0�ː̉0�K.�JЩHugenholtz [2003] p.2Ъ�&5ǐ�
º5 EUĚ˘ŠЩS\�f�~R���s̍Ъ3��.DĔ˃ʶʿΓ3ЗÈ!(͵ϝ
N˭#ͧċÕ�ʾK(�03,�.�Hugenholtz [2003] p.4ĵʳ� 

84 Id., p.5. 
85 Derclaye [2004] p.408. 
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Ltd., [2005] 1 C.M.L.R 15 (ECJ), Case C-203/02 ¾���BHB®Á�0���Ъ86� 
BHB®Á6�͒Š̊Н÷ˮЩThe British Horseracing Board Ltd. ¾���BHBˮ�0�

��ЪH��ņˮ5ÄŐ/�J͒�TR�Q��{�ˮЩWilliam Hill Organization Ltd. ¾
��WHˮ�0���Ъ3Ƙ!�͋ ˮ5��fϭϋǠŪN�ͿΕ2�S�k�vnr�3

κμ!(0!.�κμ͠ʰ5ƬɼCNΒʊ!(D5/�J87�BHB®Á/6�¦3 BHB
ˮ5ϭϋÄˮ/�JTUc|�g�^��� ЩˮWeatherbys Group Ltd.Ъ�͠+(�̊ ή

НEСǱ5q�k5ˑϨ�x�qR[�n�5ʍƊ�Ń��f<5̊ήН5V�r��

ļ»Щ̙ 30 Ň5X���k�Nč˄ЪEăήΧɧ5˫Ή�in_�ˍŁ5Ėǉ.̍3
Ƙ#Jµ˔�ʶ˔ǷΧ���ƌΫ˔ǷΧ�5ƘΞ02J��­MK(��$K5͠ʰD

͋H��f5ǠŪNÑă#J͠ʰ/�+((C�a�p�o5�ôǱ�@(6�ɬ΂�

3a�p�o5Ñă�Ŋ@KJ��ŕЕ02+(� 
EUCJ6�q�k��fȆ½ēȥ 9м12Nĵʳ!��Щq�k��fȆ½ 7ɖ 1Ў5Ъ

˛˔6� ǠŪƯū5ːơ3Ɠ¡#J�ǠŪ
͙́��G9ǠŪ
Ăʿ�dfp�3Ƙ

#JǷΧ5ÞΛN˛˔0!(ďƾ/��I�a�p�o5ôǱ3��JǷΧ06��ȯ

ƃ5ʹ̇5̞ɓЩmaterialЪNȍ̟!�&KNq�k��f3ĺЀ#J(C3Ô˄�K(
ΧʥЩresourceЪ3ͷķ!(D50ʿ͵�KJ=�/�I�&�!(á�5̞ɓNÑă
ЩcreationЪ#J(C3Ô˄�KJΧʥ3,�.ͷķ!(D5/62��0ċ˭!(88�

@(�a�p�o5ɬ΂3��JǷΧ5Ǣ̼3,�.D�#/3ÑǬ�K(q�k��

f5̪ȅ̐ʿ3��.�ĺЀ�K(̞ɓ5ßДǜN˙Ͱ#J(C3č˄�KJΧʥ3ϳ

HK�q�kÑăʃϺ/͠MKJɬ΂Ñɭ3��JǷΧNŊ@2�0͵�K.�J89� 

                                                   
86 2���a�p�o5ôǱ�ɬ΂�@(6ͤ˭�0��ȥͷ5Ǣ̼�­MK(ñʍͧ
Ɗ6�ņȼɍ3ͫȣ»ͻ�KЩBHB®Á5>��Fixtures Marketing Ltd v. Svenska Spel 
AB., [2005] Case C-338/02, Fixtures Marketing Ltd v. Oy Veikkaus Ab., [2005] 1 C.M.L.R 16 
(ECJ), Case C-46/02, Fixture Marketing, Case C-444/02Ъ��$KD 2004Ƹ 11Ɉ 9Ȱ3ͧ
Ɗ���K(��ɑ̀/6�¼ͤ˔2®ɨ0!.�BHB®ÁNĻI��J� 

87 BHB ˮ6�˜π5��f3ϭϋ#JŃ˽ǠŪЩ��fēǠŪЪN�άįb�|fÄ
ˮN¥Ǖ0!(ÄŐÃɭ3ȓÖ!.�(��͎˔2άįb�|fÄˮ6���fēǠ

ŪN�Xng5ʍƊE��f̥ɜ5¬ǡ3č˄!.�(��WHˮ6���fēǠŪ
N&5@@κμ!((C�BHBˮ�WHˮ3Ƙ!κμ͠ʰ5ƬɼCNʊC(�BHB
®Á5·̠3,�.6�̇͝к2005л477м481Ќĵʳ� 

88 BHB, Case C-203/02, para.30-31. 2��EUCJ6�KNțȅ#JɦȂ0!.�q�k��
fȆ½ēȥ 19 ��Њɯ CD5q�k��f0!.5ÞΛNŉƊ!.�J�0E�ņ
ēȥ 395ȥͷ3��. sui generisɵ5˛˔N��Щq�k��f5Ъýƒ5ôǱ@(
6ĺЀЩcollectionЪ�<5̤ʝ˔�ƙϪ˔ǷΧ5Ǭɜ5ÞΛǱʃ0É̸-�.�J0
�L��5ȥͷ3D�Ñă�6Ŋ@K.�2��0Nȇ�.�JЩBHB, Case C-203/02, 
para.32-33Ъ� 

89 BHB, Case C-203/02, para.34. ()!�BHB ®Á5fpR]f��n]�ʐĢƉǢͮ
6�a�p�o5Ñă5�*�Ñă͠ʰ0q�kĂʿЩa�p�o5ôǱЪ�ņȼ3
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BHB®Á5ċȪ3Ƙ!.6�Ĕ˃ʶʿΓ0ŕЕǢΘNņ"�!,,90�q�k��f

Ȇ½5ɖȥ͵ϝNȵ˫ħ#J�0/�ǠŪ5͋ˆč˄05ΐŎNŞ+(D50!.�́

ɮ˔3΃Ø#Jͮ͵D�J�Ȭ/�ôǱ0Ñă5ɰǚ5ĩČ�ƌϼ5®ɨ3��.6Ŝ

Ѓ/�JʯE�̇ ʐ5̤̱�HA. ͋ʲ/�Jʯ�ǳċ�K.�J91��5>��BHB
®Á5ċȲ6�¦ͭ2®ɭʖĠ3G+.Ñă�K(a�p�o/�+.D��KNɬ΂�

ͤ˭�%JʃϺ3��.ƌΫ˔ǷΧ��+(ūń�sui generisɵ5Ǭ̇�̈́Ɗ�KJÐ
Ť��J0!.�I92�q�k��fȆ½ďƊȼ3ǫǚ�K.�(œ�5ăǰ/�J

q�k��f3ϭ#JǠŪʹİ5ŕЕ6�ƈõ36řϖ�K.�2�05ȆȘD�J93� 

ŉ×į�S¾Ŏ 

̋ 2 5Q���m6�q�k��fȆ½5͵ϝ/62��̊­ʐ�5ď̙3G+.�

                                                   

͠MK��KH5͠ʰ� ŀĄ/�Jūń�ȫ!�q�k5Ñă3ǉ(J͠ʰN�a

�p�o5ôǱ�0ȉ�JÐŤ��J0͵!.�JЩOpinion of Advocate General Stix-
Hackl delivered on 8 june 2004 para.46-49Ъ� 

90 BHB®Á5ċȲ6Ĕ˃ʶʿΓNȌ˄!.�J0΃Ø#Jͮ͵0!. Davison and 
Hugenholtz [2005] p.114ĵʳ�D+0D�BHB®Á6�&5ċʍʿˆ3��.�¦ͭ
2®ɭ3G+.˂"(q�kNŊBq�k��f3Ƙ#J sui generisɵ5Ǭ̇6ǖ
$!DŽ�HK2�0!.�IЩBHB, Case C-203/02, para.35Ъ�BHB®Á�Ĕ˃ʶ
ʿΓNõЈ˔3ǴΉ!.�J06ͷ�Ѓ�0#Jͮ͵D�JЩ̇͝к2005л485
ЌЪ� 

91 Derclaye [2004] p.407. ��/5̇ʐ5̤̱06�Ċɍ5Ȇ½ɨ3��.œ�5ăǰ/
�Jq�k��f3Ƙ#Jǈď�Sh�fͯƊ�ɬͺ�K.�I�͋ HÑă!(q�

k�ƴ3q�k��fȆ½5ÞΛƘΞų/�J0͵#J�06�ņȆ½ɨ�Ȍ˄�K

2�+(�00ˣ˞#J�0��G9�sui generisɵ5ǖͭǜ6�D0D0�ψßÄ
ˮ�ȓÖ#JЄ΅ƳЩ͋H»¡!(Є΅ˍŁNɸɪ˔3̺ĉ!(D5/�I�Ĕ˃ʶ

3Άǉ#J0̀�HKJЪ�͘Ñɵ3G+.ÞΛ�K2��0N¦2ː̉0!.ΉΘ

�K(�0N��ЩFeist Publications, Inc. 499 U.S. 340 (1991)5ǌЋNȆȘ#JD50
!.�Id., p.407, fn.64��JЪ� 

92 BHB, Case C-203/02, para.35ĵʳ�̫ 3X��S��q�k��f5ūń36�q�k

��fNɇĊ3ÑǬ#J0�5ɬ΂afr)�/2��a�p�o5ˡƌǜN˫Þ#

J(C3®ǐ˔3ΥE�KJɬ΂afr�͊ŵ32I�J�@(�ͤ ˭3ň�(ǷΧ

3,�.D�X��S��q�k��f5��pt�f�afr���K3Ŋ@KJ

�1���ŕЕ02I�J��H3�q�k��fNɇĊ3ÑǬ#J͠ʰ5ǐ32�

K(ǷΧNƌΫ˔ǷΧ5ƘΞ3ŊCJūń�q�k��fÑǬ́6�sui generisɵ5
žɍN͋ˆ3;Ɗ/��®ƌ�ņɵč�ʱϳ3ƃ̩!.!@�ŀ͆ǜ�ȆȘ�K.�

JЩDavison [2003] pp.86-87Ъ� 
93 ̇͝к2005л492Ќ�D+0D�ņΓȥ6�ɬ΂@(6ͤ˭5ʃϺ3��JƌΫ˔Ƿ
ΧNɦȂ3 sui generisɵ5Ǭ̇N̈́Ɗ#J�03,�.�Ñă3��JǷΧ5 ̀ǧ
3GJq�k��f5ϐƝÞΛ5ŕЕN͵ʍ/�J0!.�̈́ Ɗ˔2΃ØD˭!.�

J� 
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sui generisɵ5ʭ˄3ʀɼCN��JQ���m/�J� 
q�k��f3Ƙ#Jϐĕ2ÞΛ3G+.˂"(̊­ʐ�5®Á0!.6�q�k

��fȆ½ďƊē5®ɨ/6�J��Magill ®Á�˥HK.�J94�ņ®Á3��.�

ECłʐͧċǰ6�țϛ˔ŤÉ5ʭ˄3,�.ͯƊ!(ɻƩ̤ʝùņÎ;̇ɖ Щ̙Treaty 
Establishing the European Economic Community: EEC ɖ̙Ъ86 ɖЩʾţ5ɻƩɸ͆ɖ̙
�The Treaty on the Functioning of the European Union�102ɖЪ5�*�țϛ˔ŤÉЩdominant 
positionЪ��G9�ʭ˄ЩabuseЪ�5£ͭÁ3,�.�¾�50�IċȪ!(� 

iЪ țϛ˔ŤÉ3,�.�˥˔Π˃ɵNɉ!.�J�05AND+.�KN̈́Ɗ#J
�06/�2���ȫ(2ŔŏNÑǬ#J53ǖͭ2ǠŪ5œ�5ăǰ/�I�

ņǠŪN®ƌ�ʹİ!.�Jūń36�ņŔŏ5Ưū/5ɉĞ2̊­NϱƐ/�

JŤÉ3�I�țϛ˔ŤÉN̈́Ɗ!�J� 
iiЪºµ3ͫͪ�%2�ɵč�͘Ñ́3ΉCHK.�J¾��Ô˄ͿΕNǿ̧!(�
05AND+.ʭ˄0���06/�2���ȫ(2ŔŏNÑǬ#J(C3ǖͭ

 ŀɹ2Ũɑ˔ǠŪNº́�Ô�2�G�3#J͠ʰ6�ʭ˄3Άǉ#J� 

�5G�2̊­ʐ�5͵ϝǤƾ6�œ�5ăǰ/�Jq�k��f3ϭ#JǠŪʹİ

5ŕЕ3,�.�˥ ˔Π˃ʐ5æ/5ď̙N@,�02��̊ ­ʐ�5ʿΓ3G+.ż

ǉ2̥ΓNƜ�΄A0!.�q�k��fȆ½ȭ͠ǐ5ΙΓ3��.D́ɮ˔3΃Ø/

�J0ȆȘ�K.�J95� 

Π˃˔q�k3,�.�sui generisɵ3GJΠ˃ʐ˔ÞΛNɬͺ#Jūń��KH5
q�k3ň�HK(ǷΧ5�*���2J̒ŝ5ǷΧ��ƌΫ˔ǷΧ�5ƘΞ3Ŋ@K

J��ŕЕ02J� 

                                                   
94  Radio Telefis Eireann (RTE) and Independent Television Publications Ltd (ITP) v. 

Commission of the European Communities. [1995] C-241/91 P and C-242/91 P. �5®Á/
6�TVƠ 3ˮЩRTE, ITP, British Broadcasting CorporationЪ���\��p�|ZSs
ˮЩMagill TV Guide Limited. ̭ńp�|ǠŪΈ�Magill TV Guide�Nː͠!.�(Ъ
3GJŃƠ5p�|ˍ̣ͤ5Ô˄ˇΒNǿ̧!(�0��țϛ˔ŤÉ5ʭ Щ˄EECɖ
̙ 86ɖЪ3Άǉ#J��­MK(Щ®ɨ5·̠6ɦƦк1992л62Ќ�˒˧к1997aл
49м51ЌĵʳЪ�ǉȼ�͒Š�QS���s21/6�͘Ñ́�Ñŏ5ÑǬ3ΥE!
(µ �̝ʁ ˔ǷΧNŨʦ3͘ÑʶǜNċȪ#J�Ж3ʌ5ʿΓ��Ȍ˄�K.�(Щē

Ȓʑ 31 ĵʳЪ(C�ψƴėÑǜNɹ�0ǛMKJp�|ˍ̣ͤ3,�.D͘Ñɵ5
Ǭ̇�ΉCHK�͘Ñɵ5͠Ô0̊­ʐ�5ď̙5ϭÛǜ�­ʯ02+(� 

95 ˒˧к1997bл67Ќ�2��˥˔Π˃ɵ5͠Ô3Ƙ!.ʹİ˰ɼʐNϔ˄/�J�3
,�.6�M�Š3��.Dƅ΍�ΙΓ��+(��÷ɽĻǄſŐÄ6�KN�Ɗ5

ͭÁ5D0/̈́Ɗ!.�I�ƅ΍�Dțȅ�K.�JЩ÷ɽĻǄſŐÄ�˥˔Π˃5

č˄3ϭ#Jʹİ˰ɼʐ�5Ȇϣ�̋ 2-1�͓šк2015л181м182ЌЪ� 
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@$�Ĕ˃ʶʿΓ3ʦȂ!.ɬͺ#K7��KH5q�k�ɑɗ5ɭĢ3»ϻ!.Ѐ

́�K(D5���J�6�q�k5ĺЀN¦˛˔0!.®ɭʖĠ�͠MK(5��ŕ

Е02J�Ĕ˃ʶʿΓ�¦0!.ΙΓ�K(ȼɍ06ˎ2I�ɇπ/6�f��r�f

}�Y�21�Иƍň�5ŔŏΡű@(6b�|fơϫ5¦2®ɭ˛˔��B!Lq�

k5ĺЀ3�J0΃Ø#=�®ɭDƞ2�2���5G�2ūń�ņ®ɭ3G+.Ѐ́

�K(q�k��sui generisɵ3G+.ÞΛ�KJ�1���Ĕ˃ʶʿΓ3Ǒ+(ūń�
ǖ$!DȵH�/2�� 
�K3Ƙ!�BHB®Á05ϭÛ/6�q�k5Ñă¦Î�Ύ/�J��ŕЕ02J�

��c��q�k5Ñă¦Î/�J0ΉƊ�K(ūń�#/3ƃţ#Jq�k5ĺЀ3

ň�HK(ǷΧ0!.�h�b�»�ͪŏ5ͪϊ�G9Ρű3��JǷΧE�TU�b

Sr5̪ȅ̐ʿ�G9ņbSr3��Jb�|fȓÖ3��JǷΧ21NƌΫ˔ǷΧ

5ċȪƘΞ3ŊCJÐŤ�̈́Ɗ�KG���K3Ƙ!�Щ��c�NǱβ0!.˄�(Ъ

Ãɭ͋ζ�q�k5Ñă¦Î/�J0ΉƊ�K(ūń�͋ HÑă!(q�kNfr��

e3ͼϨ#J��hf3��JǷΧ5A�ƌΫ˔ǷΧ5ċȪƘΞ02J0ǛMKJ� 
@(�|n^q�k5��pt�f�afr�ƌΫ˔ǷΧ5ƘΞ0!.΃Ø/�J�

1��DŕЕ02L��|n^q�k5ūń�á�5a�p�o5ɬ΂Щˡƌǜ5˫Ή

21Ъ6��͎˔36ϟͰ�K2�2JD55�q�kNÞƃ#Jb�y�5ƒϡ�ŵ

�����pt�f�afr�͊ŵ02Jūń��I��KNa�p�o5ͤ˭3Ƙ#

JǷΧ0AJ�0/ sui generisɵ5Ǭ̇�̈́Ɗ�KJŀ͆ǜ��J� 
¾�50�I��ƌΫ˔ǷΧ�5ͭÁ5ɬͺ3ϼ!.6�πȼ5q�kč˄5�IȬ

Nδ@�(Ā̀NςHKJϚĄ�ƞ2�H$ƃţ#J0ǛMKJ�&5��/�œ�5

ăǰ/�Jq�k��f3ϭ#JǠŪʹİ5ŕЕ3,�.6�Magill®Á5G�3�ɵ
č5Ǭ̇NΉC(��/�̊ ­ʐ�5ď̙Nķ?#�0/ƘĂ#J�0�żǉ/�J0

ǛMKJ� 

ɑ̑ЩЮЪмЩаЪ/σ=(0�I�Π˃˔q�k3ϭ!�M�Š�̕Š�EU 5�
$K3��.D��Ɗ5̀ǧ̞ͭ5D0/ÞΛN¡�J�0�ΙΓ�K.�(�ŃŠ5

ͧċÕ�̀ǧ�K.�(̞ͭN@0CJ0ɺЌͤ 35G�32J� 
M�Š3��.6�¦3 iЪq�kĺЀ3ň�(ǷΧ5ŴƖ�iiЪ̊ɭϭÛ�iiiЪ ɽ

Ô˄�K(q�k5õÎ3��JĖńNġɨ!.�Π˃˔q�k5Ô˄͠ʰ3Ƙ!. 

ʐ͠ʰʐNϔ˄#J��˽5͠ʰͯȤŦ5ÞΛ��ͧċÕ�ŞHK.�J�̕ŠD�ņ

ɲ5αȲ3̇,ʐʿ0!.�fQ����V�d���ƃţ!(��ϋϘ͘Ñɵʐ 301
ɖ5ďƊEϋϘʐ5ƙİ3ϭ#Jπȼ5ͧċÕNψ".�&5ϔ˄̒ŝ6ɮC.ϳƊ�
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K.�I�ƅ΍�D&5ƃţǢ̼�ˏŕͰ�K.�J96� 
�K3Ƙ!�EU/6�sui generisɵNƜô!�ǠŪĺЀǷΧNɦȂ0!(ɵč»¡Ŧ

5ÞΛN�Ɗ5ϳƾ/ΉC.�J���ƌΫ˔ǷΧ�5Ǣ̼6�īĄ3ȵ˫/�J06

��Ѓ��@(�œ�5ăǰ/�Jq�k��f3ϭ#JǠŪʹİ5ŕЕ3,�.6�

̊­ʐ���Ɗ5ɵčď̙�;�HK.�J� 
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96 2�� ʐ͠ʰʐ3GJȠʝN�Ɗ5Π3Ƙ#Jɵč0ȉ�Jɰǚ6 EU3Dƃţ#
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�+.Ưū5̲ƝNȁ�0̀�HKJ��Ȭ/�ɑ̑5ŃЎ˛/ΙΓ!(ŃŠ5ÞΛď

ƾ3��J̀ǧ̞ͭ6�q�kĺЀ3ň�(ǷΧ5ŴƖ21� ȵ˫2ͯ̒3×Ȃ!.

�JЈ�ƞ2�H$ƃţ#J� 
ͯ̒5ȵ˫ǜNǾÞ#J(C36�q�kĺЀ3ň�(ǷΧ3�ÏH�5̇ʐ3GJ

ÞΛN¡�J21�ͯ ̒� ȵ˫32I�*2�͎ ʐ͠ʰʐEa�����3G+.

͵ʍ#=�БŧNŀ͆2ϳI̲Ɲ#J�0�ǖͭ0̀�HKJ� 
�Ȭ/�q�kĺЀ3ň�(ǷΧ5ÞΛ0q�kʗψ5ĸȬ5y��fN̪ȅ!(ď

ƾN;͹#J56Їƴ3ŜЃ/�I��5�0��|n^q�k5Π˃˔ÞΛ3ǉ(+

.� ȵ˫2ͯ̒NȌ˄% JN�2�ͭŚ02+.�J�&5(C�̇ʐ3GJÞΛ

Nɬͺ#J��/6�q�kĺЀ3ň�(ǷΧ5ÞΛ5ǖͭǜ0��KNÞΛ#J�0

3G+.˂"Jq�kʗψ5ϱƐĞɜNǥϟ3ͣϡ!,,�ͯ ̒Nȵ˫ħ�%J�0�

ʊCHKJ�@(�ͯ̒5ȵ˫ħ�ŜЃ@(6 ŀ͆/�Jūń36�̇ʐGIDɠι

2Ƙǘ�ŀ͆2�ź̙ZSs�S�215j~r��Nʖ˄!(|n^q�k5Π˃˔

ÞΛNɬͺ#J�0D�ɨ0ǛMKJЩЯ̑ЩаЪĵʳЪ� 

Þ�S¸ĆlU`x�r��ooƎd`ĂæĶÊmSŲĒ 

ǠŪĺЀ3ň�(ǷΧNÞΛ#Jūń�ǠŪ5͋ˆʗψ05£̇NŞJ(C5ɵčď

ϳ�ǖͭ02J�0IM�ǠŪ5ăǰNʹİ!̊­NϱƐ#J͠ʰ3Ƙ!.6�ɑ Щ̑аЪ

�ЫЩ�Ъ/σ=(Magill®Á5ċȪ5G�3��Ɗ5̊­ʐ�5ď̙Nɬͺ#JÐŤ
��J97���!(ΙΓ6�¦3 sui generisɵNƪ+.2�K.�(��|n^q�k
NǚВ3ȫ(2ÞΛďƾЩг̑ЩЮЪĵʳЪNƜô#JM�Š3��.D��5ʯNǢ

Θ#Jǖͭǜ6У�0ǛMKJ� 
 

ƀęSňįÅÙ 

��@/�ʾ ͠ʐ3��J|n^q�kÞΛ3ň�(ďƾNɰʹ!.�(��ɑ̑/

6�πȼ5M�Š�G9 EU3��J̇ʐNƪJĠ�3,�.̡¸#J� 
Ȱ̕ɻ5̇ʐĠňNʅλ#J0�̕ Š3,�.6�q�k5Π˃ʐ˔ÞΛ6Řɭ˶Ɣ

2�!ź̙3G+.ŞJ=�0#Jƀģ�ɦǈ�G�3ǛMKJ��K3Ƙ!�M�Š

                                                   
97 ˒˧к1997bл66м69Ќ�÷ɽĻǄſŐÄ̊­Ȟ̏˨̂h�k�к2017л33м34Ќĵ
ʳ�@(��K3З#Jπȼ5ΙΓ0!.6�|n^q�k3��Jq�k5ʷǜ0

Ưūțϛę5ϭÛ3,�.�essential facilities ʿΓЩ�JƯū/̊­#J(C3 ŀ
ɹ2ŔŏNÞɉ!.�J®ɭ́6��Ɗ5ɖÁNʤ(#ūń36�ņŔŏ5č˄NƱ

ɋ#J̊­́3�KNč˄�%2�K7��2�0#JʿΓЪNϔ˄/�J��0�

�Γʯ�ΙΓ�K.�JЩɛк2017л150м152ЌЪ�!�!�ƞ2�0Dʾȼʯ3�
�.6�15G�2q�k� ŀɹ/�J��Ɗ�/2��ϔ˄6ŜЃ05ͮ͵�˭

�K.�JЩʻà�˅Ϛ²к2018л52м53Ќ�Q�V��Vg�mːͷЪ� 
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�G9 EU3��.6�q�k˃ɭNȫ(2˃ɭȞ̏5ɡ3É̸-��|n^q�k5
Π˃ʐ˔ÞΛ5(C5ȫ(2ďƾNɱ̔!G�0#JΙΓ�AHKJ� 

M�Š/6�|n^q�k5Π˃ʐ˔ÞΛ3,�.� ɽ̊­ϰɼʐNϔ˄!�͠ʰ

ͯȤŦ5ÞΛNǗň#JȜɽ�͠MK(Щ ɽ̊­ϰɼʐ̍5�ϚNȜɽ#JʐǏ�Ʒ

Ǭ 30Ƹ 5Ɉ 30ȰʐǏ̋ 33Ł��2019Ƹ 7Ɉ 1Ȱȭ͠¬Ɗ�¾��ņʐȭ͠ǐ5 ɽ
̊­ϰɼʐN��Ȝɽ ̊ʐ�0��Ъ98� 
Ȝɽ ̊ʐ/6��q�k5ȓÖ́0č˄́5ÞΛ5y��fǸǧ!,,�õÎ0

!.q�k5ʗψ�čʖ˄�Üό�KJG��ǟΫǜ5У�͠ʰ3ϳƊ!.�ʱɵĳ́

3GJÙƐ͠ʰEʇ®ǉ®́Ϭ3GJĻǄ3ϭ#JǖͭɇÊϳ5ͯǏN;�J�0�N

ŨɑȬϣ0!.�J99��5G�2ŨɑȬϣ5D0�sui generis ɵ5G�2ɵč»¡ʐ
ď6B!Lq�kʗψNϱƐ#J�&K��J0!.�͠ ʰͯȤʐď3GJΠ˃˔q�

k5ÞΛ�ŞHK(100��5G�2Q���m6�ͭÁ5ȵ˫ħ�ŜЃ2�q�k5Π

˃˔Øä�Щ@(6ņq�k5ØäNɦȂ-�JǠŪ5ĺЀ�G9Ȥʿ3��Jµ˔�

ʶ˔ǷΧЪN¦(JŨʦ0%$�ʅλ˔¬ʣŀ͆ǜ5˫Þ!E#��͠ʰ5 ɽǜ�3

ˢ˛!.ÞΛ5ͭŉNċȪ#JD50!.�Ũʦ5ȵ˫ǜ5ʹʯ�H́ɮ˔3΃Ø/�

J101� 
D+0D�Ȝɽ ̊ʐ5̇ʐʃϺ5ΙΓEʐɨǬ̇˜ǐ5΃Ø52�36�ϐƾ2

q�kÞΛ6��+.q�kč˄N̲͗�%J05ȆȘE�ϳƊȓÖq�k5Ɗ̼21

3,�.�ZSs�S�213GJͭÁ5ȵ˫ħNʊCJD5DŴ�102�̤ ʝ˃ɭ˟6�

�KNļ�J�(*/ 2019Ƹ 1Ɉ3�ϳƊȓÖq�k3ϭ#JȆϣ�Щ̤ʝ˃ɭ к˟2019лЪ
N÷ͤ!.�J103� 
ϳƊȓÖq�k3ϭ#J ɽ̊­͠ʰЗŦ5ɰͭ6�¾�50�I/�J� 

ϳƊȓÖq�k06��Ŕŏ0!.ƺ�ȓÖ�KJq�kE�a�j�dQ�ý/ù

                                                   
98 ʐ½5ɰͭ3,�.ʉϠ>�к2019bлĵʳ�@(�Ȝɽ5̤̱�G9Ȝɽ5ɰͭ3
,�.6�̤ʝ˃ɭ˟˥˔Π˃Ȟ̏Əк2018a,bл3·!�� 

99 ˃ɭɱϊƗΙÄ˥˔Π˃Ą˴Ä ɽ̊­ϰɼƝſŐÄЩ¾��� ɽ̊­ϰɼƝſŐ
Ä�0���Ък2018aл4Ќ� 

100 ˥˔Π˃ǭˌɑϚк2017л18м21Ќĵʳ� 
101 ˅ɔ�ƥɔк2019л6м7Ќ�˅ɔːͷ�ĵʳ� 
102  ɽ̊­ϰɼƝſŐÄк2018aл4Ќ�ņк2018bл12Ќ¾ϲ�ФϚк2018л1Ќ� 
103 ņȆϣ5͵΍0!.�ʉϠ>�к2019aл��J� 
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ɉ�KJq�k21�®ɭ́�ĻǄ21Nψ".̋�́3ȓÖ#JǠŪ�NǡƊ!104�

�ɭ0!.ʷƊ5́3ȓÖ#JǠŪ0!.Єˬ˔Ȭʐ 3GI˝ǉϡ͙́�K�ķ9̐

ʿ�K.�Jǵ͡�Ķ6Řɭ�5ǠŪ�0ƊCHK.�JЩȜɽ ̊ʐ 2ɖ 7ЎЪ� 
ϳƊȓÖq�kΆǉǜ5ͭÁ6�iЪϳƊȓÖǜЩɭ0!.ʷƊ5́3ȓÖ�K.�J

�0Ъ�iiЪЄˬ˔̐ʿǜЩʷƊ5́3ȓÖ#JǠŪ0!.Єˬ˔Ȭʐ3GÍ͙�̐ʿ
�K.�J�0Ъ�iiiЪ̋ ǉϡ͙́ǜЩЄˬ˔Ȭʐ3GI˝ǉϡ͙́�K.�J�0Ъ2

10�K.�I105�̤ʝ˃ɭ˟к2019л3��.�ŃͭÁ5ȵ˫ħ�ŞHK.�J106� 
2�/D�ͯ̒5ȵ˫ǜ5ʹʯ�H6�iiiЪ˝ǉϡ͙́ǜ5ċȪŨʦ0!.��ǉΆ

q�k�Єˬ˔Ȭʐ3GÍ͙�KJ�0/˂Aă�KJ»ĚØä�čʖ˄5ŀ͆ǜ�

ĻǄØɧ�5>���ĺЀ�͵ɚ3ǉ(+.Ƿ"HK(ĝę�ȼϬ�Υ˄̍�Nġɨ#

J�0Nȵͼ!(�0�ʑ˛�KJ��5�06�в̑/σ=(Ńďƾ/¦ͭ2̀ǧͭ

̞0�K.�(�ǠŪ5ĺЀ�Ȥʿ3��Jµ˔�ʶ˔ǷΧ5ŴƖ�N�ϳƊȓÖq�

kΆǉǜ3��.D̀ǧ#J�0NȵH�3!(D50΃Ø/�J�!(�+.�q�

k5�Ñă�3��JǷΧN˝ǉϡ͙́ǜ5ċȪɓȨ3ŊCJ=��Щв̑ЩаЪ�Ы

ЩSЪĵʳЪ0�+(в̑/ɬͺ!(ΓʯE107�ͯ̒5 ȵ˫ǜ3GJ̲͗Ğɜ��Ȝ

ɽ ̊ʐ3��.DŕЕ02Jŀ͆ǜ��L��D+0D�ϳƊȓÖq�k5ÞΛN�

�¦0!.͠ʰ5 ɽǜ3ˢ˛!.ÞΛ5ͭŉNċȪ#J�ďƾ0΃Ø#K7�̋ ǉϡ

͙́ǜ5ͭÁNĴɧ3ώ˄#Jǖͭ62�05̀�ȬD�I�G�108��$K3%G�

ȭ͠ǐ5ώ˄ʸʎNδ@�(�H2Jȵ˫ħ�ɍǎ�KJ109� 

                                                   
104 ̤ʝ˃ɭ˟к2019л8Ќ� 
105 ̤ʝ˃ɭ˟˥˔Π˃Ȟ̏Əк2018aл15м17 Ќ�ņк2018bл40м41 Ќ��5>��

ivЪ˶Ɣ0!.̐ʿ�K.�2��0ЩŘɭ˶Ɣ05ϟͫřϖЪ�vЪϔ˄ϵųЩɑ̑
ЩЮЪxЫĵʳЪ3ǉ(H2��0DͭÁ0!.ȇ�HK.�J� 

106 ̤ʝ˃ɭ˟к2019л8м17 Ќ�úÎ˔36�iЪϳƊȓÖǜ3,�.�ɭ0!.ȓÖ
#JǢǛ�ΉCHKK7�q�kȓÖNϫž#Jē/�+.D�5ͭÁ3Άǉ#J�

0E�q�kĻǒ́5ŴƖ3G+.ϳƊȓÖq�kΆǉǜ�ŉƊ�K2��0Nȵ˫

ħ!.�JЩ̤ʝ˃ɭ˟к2019л8м9ЌЪ�@(�iiЪЄˬ˔̐ʿǜ3,�.6��ʷ
Ɗ5́�¾ų5̋�́5¬ͮŀ͆ǜN˫Þ#Jʹʯ�H��ʷƊ5́3Ƙ!.ȓÖ#

JD50!.̐ʿ#JǢǛ��ųϚ3Ƙ!.ȵ˫ħ��K.�J�0NʊC�úÎ˔

2ȑ̸5Õ0!.�zf��s213GJΉ΂�q�k5ɀŁħ�VPN(virtual private 
network)Eƙ˄ř̮5č˄21Nȇ�.�JЩ̤ʝ˃ɭ˟к2019л10м11ЌЪ� 

107 Õ�7����Y��͋ƫū5ƫÑɸɪ5˿ĠͼϨŃ͙!(q�kNɉ!.�Jūń�
ņq�k5˝ǉϡ͙́ǜ5ċȪ3��.�ƫūN˿Ġ�%JafrǸǧ/�J���0

�+(ūЈ/ŕЕ02Jŀ͆ǜ��J�BHB®Á5ΙΓNēȓ0#K7�ZSs�S�
5ȥͷ��ĺЀ�͵ɚ�3ϳƊ�K.�J�0�H��KNŉƊ#J�002J0ǛM

KJ� 
108 ˅ɔ�ƥɔк2019л7Ќ�˅ɔːͷ�ĵʳ� 
109  ɽ̊­ϰɼƝſŐÄк2018cл22ЌЩϩʬːͷЪ6�ZSs�S�3Ʉ�ąK.�2
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Ȝɽ ̊ʐ6�ϳƊȓÖq�k3ϭ#J ɽ̊­͠ʰ0!.� ɽĻǒЗŦ�ß̼đ

ϓĹЗŦ�κǒЗŦN;�Щͤ 4Ъ��KH5͠ʰ3Ƙ#JƬɼΒʊɵ�ȗƐΩíΒʊɵ
NΉC(110�2���KH5͠ʰ3Ƙ#JƬɼΒʊɵ6�ϳƊȓÖq�kNÞɉ#J́

Щ¾���ϳƊȓÖq�kÞɉ́�0���Ъ�� ɽ̊­͠ʰ3GJŘɭ�5č˖5Ù

Ɛ�G9&5͠ʰ́N˥+(0��H 3Ƹ5ʛʧȼĞ�G9͠ʰȼ�H 20Ƹ5ϵȩɍ
Ϭ3Ɋ#JЩȜɽ ̊ʐ 15ɖ 2ЎЪ� 
ϳƊȓÖq�k5 ɽč˄͠ʰ3Ƙ#Jͯď6�ĳđ0!.�Řɭ˶Ɣ5 ɽč˄͠

ʰ3Ƙ#Jͯď���f02+.�J��q�k5ʗψǜN˫Þ#Jʹʯ�H�ͯ ďƘ

Ξ02J͠ʰ�ϳƊ�K.�J111�¾��Řɭ˶Ɣ3ϭ#Jͯď05ƬˎN¥Ǖ3�ϳ

ƊȓÖq�k3ϭ#J ɽ̊­͠ʰ3,�.ɰ΍#J� 

ţ 	� ĐĪ�Īŉ×Əĩį �ġ �ƕo<B`ƐíĎ¨x�roƎd`Ƙä�

ŢĲ�

Ƙä�

ĢĊ�

ġē�
íŖ� ¶¤§�

�
Ī
Ð
þ
Ƙ
ä�

��Ó�

�ŇÐNŭĨNúƁfS�S�ĪSćĬoz

_ƐíĎ¨x�rcÐþd`ŢĲ�

�ÁƂS�ĪSćĬozikÐþbgƐí

Ď¨x�rc¦ĺbNugTƌłd`Ţ

Ĳ�

�ƐíĎ¨x�rsSdjpoħcĝd

`řS 2/ <zr}o��zc�Īo

¦ĺbNƐíĎ¨x�rcŜõS}q

l�ol��d`ŢĲ�

­
Ŗ
À
ƅ
Î
Ƙ
ä�

�	Ó�

�ƐíĎ¨x�rS¬ĝř=^fSƐíĎ

¨x�rcłaagř>N�ĪS½Ľc

þ`ľļNugTfSƐíĎ¨x�rS

¬ĝřoďïcÄ;`ľļlNƐíĎ¨

x�rc¦ĺƛfSƐíĎ¨x�rSŋ

ĸoƎd`¡ÆoƅÎbkŢ:[SoƐ

`ƜugTƌłd`ŢĲ�

�x�rĎ¨ř>¢ÝoƐíĎ¨x�r

cĎ¨d`çÖo<VkNëŎě�Ŋ

�řsSĎ¨>ėŁońĩaakV

`o[==b^eN¢Ý>NƊƋcþ

`ľļlNƐíĎ¨x�rcx�r�

���i�ožèbN�ĪS½Ľcþ

`ŢĲ�

                                                   

�ʯ��J�0E�ȭ͠ǐ5ώ˄Nδ@�(ͮ˜!5ǖͭǜNȆȘ#J�@(�̇ʐǾ

ǉ́3GJʐ½͵΍̍3��.D��·ǐD�q�k5ĻǄƌǤEǵ͡Љȫ�̤ ʝˮÄʸ

ʎNDͮ,,�ϔȼϔą3ďƾEZSs�S�̍5ͮ˜!N͠��0�K.�J�ЩʉϠ

>�к2019aл27Ќ�ņк2019bл16ЌЪ� 
110  ɽ̊­ϰɼʐ�� ɽ̊­3G+.Řɭ�5č˖NÙƐ�K�@(6ÙƐ�KJ
�&K��Jūń�ͦ ÙƐ́6ÙƐ́3Ƙ!ÙƐ͠ʰ5åɼ@(6¬ϰNΒʊ!�J

Щ ɽ̊­ϰɼʐ 3ɖ 1ЎЪ>��ÙƐ͠ʰṆǬ�K(ʶЩÙƐ͠ʰ3G+.˂"
(ʶNŊBЪ5ƿɫ̍ǖͭ2͠ʰ5ΒʊN2!�JЩņʐņɖ 2 ЎЪ�@(�ÙƐ́
6ÙƐ͠ʰ3G+.˂"(ȗƐNΩí#J΢ÂNΟ�Щņʐ 4ɖЪ� 

111 ̤ʝ˃ɭ˟˥˔Π˃Ȟ̏Əк2018aл17Ќ�ФϚк2018л1Ќ�˅ɔк2018bл31Ќ
ĵʳ� 
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��ĪÐþ��ĪƌłS�âoMVkāăS

Ŋ�ř>NƐíĎ¨x�rcÐþN¦ĺN

ƌłd`ŢĲ�

�ƐíĎ¨x�rSÐþýo�ĪÐþ��Ī

ƌłS�âoMVkāămnigŊ�ř

ƛ�ýļāăSžþřƜ>N×ƐíĎ¨

x�rcƌłd`ŢĲƛ¦ĺd`ŢĲT

ÚuanVt=N×ƐíĎ¨x�rÐþ

ęSÐùozikÐþbgħÌSŌà·

o<Vkƌłd`ŢĲoMVkTƆĺƑ

é4��ġ�ƕ
ÓeRƜ�

��ĪdjpoŢĲozikÐþaag

x�rlU`Cmcŀ_n>^N×Ţ

ĲcŢig|ui�=^ƐíĎ¨

x�rcÑBÐ`ŢĲ�

�x�rİƃ�Ĥř>Nx�rc�³a

gýo<VkNfSx�rSĎ¨±

>N�ĪÐþŢĲcŢig�îcŀi

go[==b^eNfSý[NŜŃS

�Ĥmbkx�rSžècŒœd`

ŢĲƛgKbNû»SëŎlŰZ^a

kV`źèŢĲTƑAƜ�

˃ɭɱϊƗΙÄ˥˔Π˃Ą˴Ä ɽ̊­ϰɼƝſŐÄк2018aл8м11ЌNŨ3�̌́ÑǬ� 

­ŖÀƅÎƘäo<B`āŽĀSŮ© 

ß̼đϓĹЗŦ3,�.� ɽ̊­͠ʰ5̒ŝN�&5ϳƊȓÖq�k5̐ʿ3ÛJ

ÂĢ3ϓĹ!.͠�D5�3ϳƊ!�ſͻßΉϭÛ5ƃţ0�K3Ũ-�ÂĢ<5ϓͅ

Nͭʊ!.�JЩȜɽ ̊ʐ 2ɖ 1Ў 14Ł�+�Ʉ�Ъ�̇ɨǾǉ́6�ņɖ5αȲ3
,�.�Řɭ˶Ɣ3ϭ#J ɽ̊­͠ʰ0ʅ=.Уƾ5ǟΫǜЩɶБ�ͅÂ3˝ǉ#J

͠ʰ/�J�0ЪNͭʊ#J�0/ϔ˄̒ŝNϳƊ!(D50΍ȵ!.�J112� 

žþƘäSƆĺŌà 

a. ƈƄêSU`ßăřSƑé 

κǒЗŦ3,�.6�Řɭ˶Ɣ3ϭ#JͯƊЩ ɽ̊­ϰɼʐ 2ɖ 1Ў 8ŁЪ06ˎ
2I�κǒ́5¦ʹ˔ͭÁ�HϟϐŹ�ϵų�K� ɽĻǒ@(6 ɽϫ˭5¸ţN˥

+.ϳƊȓÖq�kNĻǒ�Ô˄�ϫ˭#J͠ʰ3ϳƊ�K.�JЩȜɽ ̊ʐ 2ɖ 1
Ў 12Ł�ņ 13ŁЪ�ôǱ̤γ<5ʑǢ̼Ģ�κǒ́3Ώ�KJ�0/q�k5ʗψ�
Ɛ�KJ�0Nǫǚ!(D50�K.�J113� 

                                                   
112 ̤ʝ˃ɭ˟˥˔Π˃Ȟ̏Əк2018aл18 Ќ�@(�̤ʝ˃ɭ˟к2019л32м34 Ќ6�
�&5ϳƊȓÖq�k5̐ʿ3ÛJÂĢ�5Ǣ̼3,�.�ϳƊȓÖq�kÞɉ́5(

C3#JÂĢ5ƃţNͭʊ!.�J��K3GI�ß̼đϓĹЗŦ3Άǉ#J®ɨ6�

ϳƊȓÖq�kÞɉ́�H5ſͻNļ�.ĄɚN͠�ūńE�ùņ��eU]rƌȭ5

(C3̴̣�K(a�j�dQ�52�/q�kNùņč˄#Jūń213ϳƊ�KJ� 
113  ɽ̊­ϰɼƝſŐÄк2018aл11Ќ�ǉĊ5®ĢƠɨ/6ϟϐŹ5ūńDκǒЗŦ
3Άǉ#J0�K.�(��ΙΓ5ϐ˻/Ēϵ�K.�J� ɽ̊­ϰɼƝſŐÄ̋

6řÄńĵ̀ΧȨ 1˅ɔſŐȓăΧȨЩhttp://www.meti.go.jp/shingikai/sankoshin/chiteki_ 
zaisan/fusei_kyoso/pdf/006_s01_00.pdf�ɇ̢ϯͲ 2019Ƹ 6Ɉ 3Ȱ�Ъĵʳ� 
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b. �ýļāăSžþř 

Ȝɽ ̊ʐ5̇ʐʃϺ3��.6�ϳƊȓÖq�k5Ļǒǐ3 ɽĻǒ@(6 ɽϫ

˭5¸ţ3,�.ǟǢ02+(̋�́Щ¾���®ǐ˔ǟǢ5κǒ́�0���ЪN15

˻ƾÞΛ#=����κǒ́5ĻǄƇõ0ϳƊȓÖq�kÞɉ́5І˔Ƈõ5ΐȤ0�

�ʹʯ�HΙΓ�K(114� 
��!(ΙΓ5̥ɜ�®ǐ˔ǟǢ5κǒ́��ǟǢ02+(ǐ3ϳƊȓÖq�kN�Ô

˄�#J͠ʰ6�Řɭ˶Ɣ3ϭ#JͯƊЩ ɽ̊­ϰɼʐ 2ɖ 1Ў 9ŁЪ06ˎ2I�
 ɽ̊­͠ʰ3ǉ(H2��00�KЩȜɽ ̊ʐ 2ɖ 1Ў 16ŁĹƘ͵ϝЪ�®ǐ˔ǟ
Ǣ5κǒ́5 ɽ̊­͠ʰ6�ǟǢ02+(ǐ5�ϫ˭�͠ʰ3ϳƊ�K(��5G�

2κǒ́5ĻǄƇõNϟͰ!(ͯƊ6�q�k5ʗψ�G9č˄5Üό0��̇ʐ˛˔

3ń͌#JD50΃Ø/�J� 
�H3�ǟǢ02+(ǐ5ϫ˭͠ʰ52�/D��͋H5ɵĳ5̒ŝ�3��.ϳƊ

ȓÖq�kNϫ˭#J͠ʰ3,�.6�Ȝɽ ̊ʐ5ϔ˄ƘΞ�Hϵų�K.�JЩņ

ʐ 19ɖ 1Ў 8ŁSЪ115��5ʯ3,�.�Ũʦ5ȵ˫ǜ5ʹʯ�H6��ĻǄ3G+.

Ļǒ!(ɵĳ5̒ŝ�0��ȥͷ5 ȵ˫���q�kʗψNϱƐ#J�0�ǫǚ�K

J�̤ʝ˃ɭ˟к2019л6��ĻǄ3G+.Ļǒ!(ɵĳ5̒ŝ�5Ǣ̼3,�.��ϳ
ƊȓÖq�kNĻǒ!(ϼ5ĻǄ3��.ƊCHK(ɖÁЩϫ˭5ɍϬ�˛˔�Ǥɲ3

ϭ#JD5Ъ�0!(>��ź̙ɍϬʤ«ǐDź̙ϭÛ5̨̩�ńʿ˔3ɍǎ�KJū

ń36�ź̙ɍϬʤ«ǐD�ɵĳ5̒ŝý�02J0!.�I�ź̙̯̥ȼ5κǒ́5

ɍǎNŀķ˔3ÞΛ#JȬϣN˭#�0/�q�k5ʗψ�G9č˄<5̲͗ĞɜNϰ

ɼ#JαȲ�����J116� 

                                                   
114 Õ�7� ɽ̊­ʐȜɽɨ5¥Ϭ0I@0Cɨ3Ƙ#Jz��n]�a��r/6�
ĻǄƇõN˫Þ#Jʹʯ�H�ϳƊȓÖq�kĻǒȼ3ŗǢ/�+(́5Ô˄͠ʰ6

�Ǐ ɽ̊­͠ʰ�Hϵų#=�05Ǣͮ0�ϳƊȓÖq�kÞɉ́5č˖ÞΛ5ʹ

ʯ�H�®ǐ˔ǟǢ5κǒ́5ϫ˭͠ʰ3,�.ϔ˄ϵųN;�J=�/2�Щ ɽ

Ļǒ@(6 ɽϫ˭3,�.ǟǢ32+(ȼʯ/��ą5ϫ˭͠ʰ� ɽ̊­3Άǉ

#J0#=�Ъ05Ǣͮ5£Ȭ�AHK.�JЩ ɽ̊­ϰɼƝſŐÄк2018aл12
ЌЪ� 

115 Řɭ˶Ɣ3��.;�HK.�Jņɲ5ϔ˄ϵųЩ ɽ̊­ϰɼʐ 19ɖ 1Ў 6ŁЪ
3Ƙ!.6�Řɭ˶Ɣ5̋�́<5ϫ˭͠ʰ6�Řɭ˶Ɣ5ͭÁ/�JЇ÷˥ǜNŹ

M%J�&K��I��K3G+.Řɭ˶Ɣ5Þɉ́�ͦJ č˖�ˁŵ/�J�0

21�H�&5żǉǜ�ˏŕͰ�K.�JЩ˅ɔк2003л352Ќ�͓ šк2015л84ЌЪ�
�Ȭ�ϳƊȓÖq�k6�Ї÷˥ǜNͭÁ0#JD5/62�(C���!(ǳċ6

ǖ$!Dżǉ!2�0ǛMKJ� 
116 ̤ʝ˃ɭ˟к2019л41Ќ�@(�̇ɨǾǉ́06ˎ2Jͮ͵0!./6�J��κ
ǒ́5ɍǎNÞΛ#Jʹʯ�H�ŗǢ5ċȪ5ŨʦȼNq�kĻǒȼ/62�ɵĳĻ

ǒȼ0͵#=�05ͮ͵D˭�K.�JЩ˅ɔк2018bл40ЌЪ�ź̙̯̥ǐ3̨̩˔
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ĿûƉSµšo½ĺÒśnĂæ>şņaagƐíĎ¨x�r 

͙́�K(ǠŪ5˝ǉϡ�ʱí/÷͟3č˄ŀ͆02+.�JǠŪ0ņ�/�JϳƊ

ȓÖq�k5Ļǒ�Ô˄�ϫ˭͠ʰ6�Ȝɽ ̊ʐ5ϔ˄ƘΞ�Hϵų�K.�JЩȜɽ

 ̊ʐ 19ɖ 1Ў 8Ł�Ъ�ņɖ6�˝ǱNʷƊ�ϳƊ%$3ʱí/ƺ�ȓÖ�K.�J
q�kЩX���Ŧq�kЪ5͋ˆ2č˄NÜό#Jʹʯ�H;�HK(D5/�J117�

D+0D�ϳƊȓÖq�k5ÞΛ5ɦȂ��sui generisɵ5G�3ȯƃǠŪ5ĺЀ̍3
ň�(ǷΧ3�J0#J2H7�ͫȣ5X���Ŧq�kNĺЀ�Ěƫ!.ǒHKJ

q�k/�+.D��K3ÏH�5»ĚØäEƌΫ˔ǷΧ�ΉCHKJūń36�2�

ÞΛ3ä#J0D̀�HKJ118� 

º�ŕS�Ɔĺ 

ϳƊȓÖq�k3ϭ#J ɽ̊­͠ʰ36�Řɭ˶Ɣ3ϭ#J ɽ̊­͠ʰ0ˎ2I�

Ĉ®̹�;�HK.�2��ʐɨÑǬ5ϐ˻3��.�Єˬ˔̐ʿǜɰǚ�Řɭ˶Ɣ5

˶Ɣ̐ʿǜ210ʅλ!.ƺ̒/�I�Ĉ®̹5ɱǬͭÁ5ȵ˫ǜ3ɹ��0E�̇ ʐ

®ƌ�ʾȼʯ/6ɂȹ/�J�021�ǳċ�K�Ĉ̹ͯƊ�Ēϵ�K(119� 

Ȝɽ ̊ʐ6�M�Š�¢ˊ3ñП�.Ɯô!(|n^q�k5Π˃ʐ˔ÞΛ3ϭ#

JʐǏ/�J�Ȭ�ʾ ȼʯ/|n^q�kNǚВ3̸�(͠ʰͯȤN;�J>15ǖͭ

ǜN˭#̇ʐ®ƌ�15˻ƾƃţ#J5� ȵ/�J05ȆȘD2�K.�J120���

!(ΙΓNδ@�.�ϐĕ2q�kÞΛE� ȵ˫2ͯ̒3G+.q�k5ʗψ�G9

č˄<5̲͗ĞɜNķ?�2�G���ǖͭɇÊϳ�5ͯď�Ǘň�K(�0D�I�

ņʐ5ƌĢ<5ǌЋ6Ɲ��0̀�HKJ121�D+0D�ņʐ��|n^q�k5Π˃

                                                   

3q�k5ȓÖNļ�Jź̙5ūń�ǟǢ3κ"(ǐ3Ļǒ#Jq�k5Ô˄�˰ɼ

�KJ0�ǉĊ5ź̙3��Jκǒ́5ɍǎNƐ#J�0��&5ʿˆ0�KJ� 
117 ̤ʝ˃ɭ˟˥˔Π˃Ȟ̏Əк2018aл16 Ќ��5ʯ3,�.�ФϚк2018л1 Ќ6�
q�k5ʗψǜ3Ƙ!��Ɗ5ϛǧ�N!(D50΃Ø!.�J� 

118 ˅ɔк2018bл36Ќĵʳ� 
119   ɽ̊­ϰɼƝſŐÄ̋ 4 řĵ̀ΧȨ 3 ɐŅſŐ�ɛſŐȓăΧȨ
Щ http://www.meti.go.jp/shingikai/sankoshin/chiteki_zaisan/fusei_kyoso/pdf/004_s03_00.pdf
�ɇ̢ϯͲ 2019Ƹ 6Ɉ 3Ȱ�Ъĵʳ�2��Ĉ®̹5ͭŉ3,�.6·ǐ5ʸʎNδ
@��Ǆ�̩�ɬͺ#=�0�K.�JЩ ɽ̊­ϰɼƝſŐÄк2018aл13ЌЪ� 

120 ˅ɔк2018bл31Ќ�Ƥýк2018л23Ќ� 
121 ˅ɔк2018bл31Ќ6��̇ʐϐ˻/6�ϐƾ3q�k5č˄͠ʰ�ſ̲!2�G�
3ǧJŰDǈ��&5̥ɜ ͯď�KJ=�͠ʰЗŦ6 ˝ǉ˻ƾ3Щ0�0!.Ͻ

Ȏ#J͠ʰЗŦϬ/Ʒ¶�ńM2�>13ЪĆIο@KJ�002+(��0!.�

̇ʐϐ˻3��.DƌĢ<5ǌЋNɇƝϳ3#J�0�ǢΘ�K.�(�0N˭!
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ʐ˔ÞΛ3ϭ#Jʪό˔2Ļ̣A5̋�ɿ0!.�M�Š˥˔Π˃ʐ3ķ?#ǌЋ3,

�.6�ʑͰ!.��ǖͭ��J0ǛMKJ122� 
@(�Ȝɽ ̊ʐ3Ƙ#Jǳċ0!.���nr~W���5G�2ŵϡ5q�kN

Þɉ#JÃɭ3GJq�k5ŝ�οANěϩ#J05ǫǚ�˭�KJ�0��J�123�

в̑ЩбЪSЫЩ�Ъ/σ=(G�3�̊­ʐ�5ď̙NΏ#�03G+.��!(ŕ

ЕN͵ʍ#J�0Dŀ͆/�I�£́���@+.q�k5þʨ2ʗψ�ƌʾ�KJ�

0�ɍǎ�KJ124� 

Ħŧ 

EU/6�2014Ƹ3e��ж]��s���Y�ɻƩſŐÄſŐϩ5ƟÂNźɸ3�Є
ʈψßͯđ�͘ Ñɵʐ�áµǠŪÞΛʐ215̦�˔2ȤèN˛Ȇ#�ϋ5ȭ Щ̏ɻƩĮ

�qek�Ưūǭˌ�A Digital Single Market Strategy for Europe�Ъ�ƌȭ�K.�J125�

�KH5ȭ̏5�ˀ0!.�ɸɪ˂Ǭ�K(ɏĚƫq�kЩraw machine-generated dataЪ
5Π˃˔ÞΛ5Ǳʃ0!.�q�k���q��b�ɵ5ė;�ΙΓ�K.�J126� 
q�k���q��b�ɵ6�q�k�ɧ̚�K(qySf5ǰɉ́@(6Φâµ2

15ϩɍÔ˄́Щq�k���q��b�Ъ3�q�kNÔ˄!��,q�kÔ˄NΉ

                                                   

.�J� 
122 ˅ɔк2018aл177Ќ6�ʷͿďƾ3,�.�Sw�USd��5Üό3ɜ(!.ɉ
Ğ2D5/�J�ŉ�0���03,�.˫(Jƌ΂�2�2�/�GI̠�2ďƾ

5ώ˄3G+.ƌϼ3Ğʽǜ�Ȝŗ�KJ�ŉ�0���0Nɬ΂#J�036Ŝ

Ѓ�Ç��̥Ơ�ʪό˔3r�S�Q�s�V��5��hfN̵Iρ!2�H�Ï

0�ąIǹ�.��Щmuddling throughЪ>�2���0!.�J�|n^q�k3ϭ
#Jʐ˔ɝ̣A5Ȥè3,�.D��K0ņɲ5ʸʎ3�JG�3ǛMKJ� 

123 Ƥýк2018л26Ќ� 
124 sui generisɵNЕɓ0!(ΙΓ/6�J��˒˧к1997bл69Ќĵʳ� 
125 Juncker [2014] p.4, European Commission [2015]. ɻƩĮ�qek�Ưūǭˌ�G9�
�K3ϭ#Ja��u_�d�����z�ЩEuropean Commission [2015], European 
Commission [2017a]Ъ5ɰͭ3,�.6��͖ UFJ�b�mШa�b�pR� к̂2017л
29м32Ќĵʳ�  

126 European Commission [2017a] p.13. �5>�3ɬͺ�K.�Jďƾ0!.�iЪź̙3
��.Їáµq�kЩnon-personal dataЪ5a�r���ɵN˫Þ#JǱʐ3ϭ#JZ
Sl�f5÷ͤ�iiЪAPI 21Nč˄!(�ßД!.q�kNùɉ/�Jǵ͡˔ˀŭ
5Üό�iiiЪɳʦź̙���5ďƊ�ivЪ÷ù˛˔�ƅ͡˛˔/5Q]hfɵ5˫Þ�
vЪŪϜ3Ƙ#JˎΙˇ̇ďƾЩFRANDɖЎЪ5Ȥè21�˭�K.�JЩId., pp.12-
13Ъ� 
 



 

 

38 
 

ŀ#JɵčNΉCJD50Ɗ̼�K.�J127� 
q�k���q��b�ɵNƜô#=�ɦȂ0!.�ɻƩſŐÄ6�sui generisɵ�

Ǭ̇!2�Π˃˔q�k5ÞΛ5 βNȆȘ!.�J�European Commission [2017a] 3
GJ0���!(ʸʎ6�̥ ɜ0!.�q�k��f®ɭ́5³ʞę βE�q�k��

f˃ɭ5Sw��d��5åʩ�ȫͯĵô®ɭ́5ʡƞ0�+(®ǤND(H!.�I�

8�.6�ͪϊɭ́Eb�|f���ySl�3GJ�͋ˮĺЀq�k5ʹİ˔č˄N

Ǆ�ί�!.�J0΃Ø�K.�J128�&5��/�ņɵč5Ɯô6�q�kNȓÖ#

Jϼ5ɵčϭÛNȵ˫ħ!.q�k���q��b�5ϕǺ̓Nƺ��̥ ɜ0!.ɸɪ

˂Ǭq�k5÷ϫ3Χ#J0¦Ǉ!.�J�@(�ņɵč5ÞΛ5ɦȂN�q�k˂Ǭ

�G9q�kĻǄƯū5ėă<5S�h�pR�»�301@H$�q�kĄɚ3GI

ǒHKJč˖5÷ɽ2ϛĄ3ʊCJͮ͵D�J129� 

x�r���x��m�ħSįļĀŽ 

q�k���q��b�ɵ5ʐ˔ǜΫ3,�.6�q�kč˄3ϭ#Jďϳ»�5ȋ

ºɵ0!.ė;#=�0!.�ɵč»¡ʐďNǗň#Jͮ͵��J130�!�!��5G

�2ȋºɵ5ė;3,�.6�áµǠŪÞΛN6"C0#Jq�k¦Î5Ũɑ˔µɵ0

5ǼͶ�ŕЕͰ�K.�J131� 
ºȬ�q�k���q��b�ɵN�̛ʲ(JϰǓɵЩa set of purely defensive rightsЪ

0AJͮ͵D�I�J132���!(ͮ͵3GJ0�ņɵč6�®ƌ�5q�kÞɉ Щ́de 
facto data holderЪ3�q�k5 ɽÔ˄3Ƙ#JƬɼΒʊɵ301@I�ɑ̑ЩЮЪ/
Γ"(M�Š5Ȝɽ ̊ʐ3π�ʐďƾ02J133� 
�5ͮ͵3Ƙ!.6�®ƌ�5q�kÞɉ́��ņq�k5č˄3ǉ(+.č˖Nǒ

J3ä#J́/�J�0Nēȓ0!.�J��®ƌ�5q�kÞɉ5Ɗ̼3G+.6�

�Ϛ5®ɭ́5A3q�k5 ǉ2ʹİɵN¡��B!Lq�k5ʗψNϱƐ#J�&

                                                   
127 Id., p.13. 
128 Id., pp.10-11. 
129 Zech [2015] p.197. 
130 Id., p.197. 
131 European Commission [2017b] p.33. Õ�7�EU �͎q�kÞΛͯđЩGeneral Data 

Protection Regulation: GDPRЪēȥ 7/6��͋ʲµ6͋ζ5z�jt�q�kNa�
r���#=�/�J�0ƊCHK.�J� 

132 Id., p.33. ̛ʲ(JϰǓɵ5Ǣ̼3,�.�ēȒʑ 19ĵʳ� 
133 European Commission [2017b] p.33-346��5G�3͵#Jūń�q�k���q��
b�ɵ6Řɭ˶ƔÞΛȆ½ЩTrade Secrets Protection DirectiveЪ�5wTxT5ÞΛ3
ʦ$J0#J�@(�ņɵč3Ũ-�ƬɼΒʊ¾ų5Βʊɵ0!.�ʭ˄q�k3G

JǬɜʶ5ϵıΒʊɵ�ȗƐΩíΒʊɵNΉCJŀ͆ǜ�ΙΓ�K.�J� 
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K��J05ȆȘ�2�K.�J134��5ȆȘ6�M�Š5Ȝɽ ̊ʐ5͵ϝNΓ$J

��/DˋǢ#Jǖͭ��J0ǛMKJ� 

x�r���x��m�ħSñŸ 

ɻƩſŐÄ6�q�k���q��b�ɵ5ƘΞ6�͘ÑɵE sui generisɵ/ÞΛ�
KJʉʦ3ϒ!.�2�q�k0!.�J�135�ɑɗ÷͟3ƺ�ùɉ�KJ=�Щz�

�n]s�S�/�J=�Ъ0͵�K.�JQSqQ&K͋Î3@/ÞΛ�ķ;�06

Ϳ�K2�0̀�HKJ136� 
�5ʯ3,�.�q�k���q��b�ɵ5ė;3̈́Ɗ˔2Γ́6�ͼσ�

Щsyntactical levelЪ5ǠŪ�#2M*q�k&K͋Î0�ɰǚ�Щsemantic levelЪ5ǠŪ�
#2M*QSqQNĩČ!.�ņɵč6��@/DḗNƘΞ0!.�I�ǐ́6ƘΞ

3ŊO/�2�(CŕЕ02H2�0΍ȵ#J137�!�!��5G�3ĩČ!()�/

6��JQSqQ5ͼσȬʐ��Ǣ@(6˝ǉ˻ƾ3ϳƊ�KJūń3�ͼσ�5ǠŪ

NÞΛ#J�0��̥ ɜ˔3ɰǚ�5ǠŪNDÞΛ#J�03,2�J�&K��J138�

ʷ3�ņɵč5ÞΛƘΞ/�J|n^q�k3,�.�ɳʦħ�K(�I:K(ͼσȬ

ʐ3GIʷƊ5ǠŪNͼσ#JD55Ȭ�č˄Øä6У�0D̀�HKJ(C�ͼσ�

5ǠŪ0ɰǚ�5ǠŪNĩČ#J)�/6�ǠŪʹİ5�f]Nřϖ#J�06ŜЃ0

ǛMKJ139� 

x�r���x��m�SíŖ 

q�k���q��b�ɵNȋºɵ0!.ȉ�Jūń�ņɵčNΎ�ɇĊ3Ļǒ#J

�NȵH�3#J(C36��J|n^q�k5q�k���q��b��Ύ/�J�

Nɬͺ#Jǖͭ��J��KN˫Ɗ#JŨʦ0!.6�q�k<5ǷΧ5ЖE�ΥE!

(Χɑ5ϡNġɨ#J�0�ȓɨ�K.�J140� 
()!�q�kĺЀ<5ϭ¡5Ǥɲ6�q�kĺЀ3ň�(ːǢ�G9ȬϣʍƊ�b�

                                                   
134 Id., p.34. 
135 Id., p.34. 2����/5�q�k�5Ǣ̼3,�.�ĮÉȼϬ�05˂Ǭq�k5
ЀńÎNȆ#5��˂ Ǭ�K(ŃáČq�kNȆ#5�6ȵH�/2��ʐ˔ȵ˫ǜ

3Ĺ#J05ǳċ��JЩHugenholtz [2017] p.12Ъ� 
136 M�Š/D�ͤʾ/�J�0N͘Ñʶ5ͭÁ0!�QSqQ&K͋Î5͘Ñɵ3G
JÞΛ6ŉƊ�K.�JЩQSqQ�ͤʾ¯ĄΓЪ� 

137 Zech [2016] p.10. 
138 M�Š͘Ñɵʐ3��.D��JQSqQ5ͤʾȬʐ��Ǣ@(6˝ǉ˻ƾ3ϳƊ
�KJūń36���I:K(ͤʾ�/�IėÑǜ3ɹ�0!.͘Ñʶǜ�ŉƊ�K

.�JЩ��e��ʿΓЪ� 
139 ņȲ5ǳċ0!. Hugenholtz [2017] pp.11-12ĵʳ� 
140 European Commission [2017b] p.35�Zech [2016] p.10. 
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y�5ȓÖ�h�b�21Nč˄!(ƌϼ5ǠŪĺЀ21�@ @/�I�15ϭÛ́

�ɇDņq�k5ĺЀ3Ɠ¡!(�NƊϡ˔3ċȪ#J�06ɮC.ŜЃ/�J141��

�!(ͫЁǜNδ@�.�q�k���q��b�ɵNȋºɵ/62��q�k<5ù

ņ5Q]hfɵ0ȉ�J=�0#Jͮ͵D�J142� 

EU Ě˘Š5˥˔Π˃ʐƅˊ/6�q�k���q��b�ɵN6"C0#J�ɻƩ
ſŐÄ3GJ|n^q�k5Π˃˔ÞΛ5ǈħ3ň�(Ġ�3Ƙ!���!(Ļ̣A6

B!LǠŪʹİЩinformation monopoliesЪNěϩ#JD5/�J0!.�ĹƘ#Jͮ͵
Dƞ2�H$ƃţ#J� 
Õ�7�˥ ˔Π˃ʐ˨̂5¢ˊ˔ɵƁ0!.˥HKJ�n]f����]˥˔Π˃ʐ�

̊­ʐ�˷˼ʐ˨̂ǰ6�2016Ƹ0 2017Ƹ3�&K'K�ʾ͠ʐ¾�3q�k5Π˃
˔ÞΛNǈħ#J�03ĹƘ#JŰȵЩDrexl et al. [2016, 2017]ЪN÷ͤ!.�J�ņŰ
ȵ6�iЪq�k3Ƙ#JȋºɵNė;#J�0/�q�kʗψ�ϱƐ�K���+.Ǡ
ŪʹİNǄ�ί�#ŀ͆ǜ��J�0�iiЪq�k6�#/3ź̙Eǵ͡˔ÞΛǱʃ3
G+.īĄ3ÞΛ�K.�J�0�iiiЪq�k5Ɗ̼E�ȋºɵ5ĳžĻǒ́5˫Ɗ2
13,�.�Ŵȣ5ǵ͡˔ŕЕ�˂"�J�0�ivЪȯƃ5̊­ʐ�5ͯďN˄�K7�
ȫ(3ȋºɵNė;!2�.D�ƯūĻǄ́5 ɽ͠ʰNͯď/�J�0215ʿˆ�

H�q�k���q��b�ɵNė;#JɦȂЩjustificationЪDǖͭǜЩnecessityЪD2
�0!(143�@(�ˡ3ǖͭ2ďƾ6�q�k3Ƙ#Jȋºɵ/62��ɏĚƫq�k

<5Q]hf3ϭ#JʷČʐЩa special regulation of access to raw dataЪ/�I�q�k�
��k|�pRɵЩ�͎q�kÞΛͯđ�General Data Protection Regulation�20ɖЪ3
ϭ#JΙΓNȐό#=�0!.�J144� 
@(�q�k���q��b�ɵ5ÞΛ̒ŝ6ȯƃ5˥˔Π˃ɵЩ͘Ñɵ�sui generis
ɵ21Ъ0˝ǉ˻ƾϟͫ#J0!.�ņ�5q�k3˂"JɵčϭÛ�Ŵƣħ�ͫЁħ#

                                                   
141 Õ�7�h�b�5»�(ɸɪEϑú�qySfNϫː!(́6�ɸɪEϑú�q
ySf5ǵ͡˔�Ŕɭ˔ːϒ5(C3ǷΧ!(0��J!�&5ɸɪEϑú�qyS

fNέô!(I���f!(I�Κʢ!(́DǷΧ́(I�J� 
142 European Commission [2016] p.4. 
143 Drexl et al. [2016] pp.2-3, 6. @(�Drexl et al. [2016] p.46�sui generis ɵ5ϔ˄̒ŝ
3Dͷķ!�BHB®Á3��.q�k5Ñă3��JǷΧN�ƌΫ˔ǷΧ�5ƘΞ0
!2�+(�0N�á�5q�k��f5ýƒЩcontentsЪ6ÞΛ#=�/2��00
Ȥń˔/�J�0΃Ø!.�J�&5��/���!(ϳƊ˔2ʐϔ˄3D��MH

$�œ�5ăǰ/�Jq�k��f3,�.6�2�q�k��f5a�p�o3Ƙ

#J®ƌ�5Щde factoЪÞΛ�ķ;�&K��J0ȆȘ#J� 
144 q�k���k|�pRɵ3,�.ɰ΍#JΧȨ0!.�Ì�Ɏк2016лĵʳ� 
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J�0/���+.q�k5þʨ2ʗψNϱƐ#Jŀ͆ǜNȆȘ#Jͮ͵DAHKJ145� 

πȼ5̇ʐĠňNAJ0�EU6�@$q�k5ʗψˀŭ5ȤèNîñ!.�I�q�
k5Π˃ʐ˔ÞΛ3ϭ#JΙΓ6åʩ!.�J146���!(Ġň5ͅȿ36�ɑ Щ̑ЯЪ

�Ы/σ=(ƅˊ�H5ǳċ3�JG�3�|n^q�k<5ɵč»¡�ǠŪ5͋ˆč

˄NϱƐ#J�0<5ǫǚ�ȇ�HKJ� 
 

<b_o 

ɇǐ3�|n^q�kNǚВ3�Π˃˔q�k5ʐ˔É̸-�3ϭ#JŃŠ5ͧċ

Õ�̇ʐÕ�G9̇ʐΓṊȄ#J� 
ȯƃ5ʐďƾ3��.q�k5Ѐńʶ3ÏH�5ɵčN»¡#JD50!.�q�k

��f5͘Ñɵ��J�D+0D�h�b�215ɸɪ3G+.͋ĠЀ́�K(q�k

3ėÑǜNΉCJÐŤ6ϳƊ˔/�J>��q�k��f5̫̺ǜ�ǝ˕ǜ�У@JЩ#

2M*q�k��f0!.5Øä�У@JЪ>1�ėÑǜ�ŉƊ�KE#�2J0��

ʐǊǃ�5e���Nǻ�.�J� 
q�k��f5͘Ñɵ0!.ÞΛ�K2�q�k3,�.�M�Š�G9̕Š/6�

ėÑǜ5ΉCHK2�q�k��f5ʱͿΕ/5Ô˄3Ƙ!��Ɗ5ɖÁ5D0/ ʐ

͠ʰʐNϔ˄#J�0/�͠ ʰͯȤŦ5ÞΛNǗň!.�(��KH5ͧċÕ3��.

6�q�kĺЀ́3Ƿ�ΧɑNřĺ�%Jǖͭǜ0�q�k5ýƒ02JQSqQ&K

͋Î6÷͟3ƺ�ùɉ�KJ=�05ʹʯ5Ƙ̇�AHK.�J��5ʯ�£́Ϭ5ΐ

Ȥ5(C3�iЪ̊ɭϭÛ�iiЪq�kĺЀ3ň�(ǷΧ�iiiЪq�k5Øä5�ȼǜ0
�+(̞ͭ�ġɨ�K.�J��Ȭ���!(Ŵɲ2̞ͭṊń˔3ġɨ#JǱʐ3,

�.6�ĻǄ�5¬ʣŀ͆ǜNƐ!�q�k5ʗψNÜό#Jʹʯ�Hɋ@!�2�0

5ǳċ��J� 
�K3Ƙ!.�EU /6�sui generis ɵNƜô!�ɵč»¡Ŧ5ÞΛ�Ǘň�K.�

                                                   
145 Hugenholtz [2017] pp.10-11. 
146 Õ�7��͖ UFJ�b�mШa�b�pR�^к2017л64Ќ/6�ɻƩſŐÄ<5
{Q��^/5a��r0!.�q�kǰɉɵ3,�.6ŉƊ˔/�q�kQ]hf

ɵNÞΛ#JǗň�0!.�J�@(�2018Ƹ 11Ɉ 14Ȱ3ŀʍ�K( EUŧý3�
�JЇáµq�k5͋ˆʗψ3ϭ#JͯđЩRegulation (EU) 2018/1807 of the European 
Parliament and of the Council of 14 November 2018 on a framework for the free flow of non-
personal data in the European UnionЪ6�÷ù5Ƈõ5˛˔¾ų/5Їáµq�k5��
Y�Si�d��5˰ɼЩņͯđɨ 4ɖЪE�b�|fȓÖ́Ϭ3��Jq�k5˺
κNÜό#J�021N˛˔0!( EU ���/5͋¦ͯď5͠Ġͯ̒Щcodes of 
conductЪN̏Ɗ#JȲЩņͯđɨ 6ɖЪ21NƊC.�J� 
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J�ņɵč6�ėÑǜ3ÞΛ5ɦȂN̸�͘Ñɵ06ˎ2I�ƌΫ˔ǷΧNͭÁ0#J

�0/�̫ ̺˔�ǝ˕˔/�J�F�3ėÑǜNɹ�q�k��f3,�.DΠ˃ʐ˔

ÞΛ5ÐŤNΉCJD5/�+(�!�!�ņɵč3GJǠŪ5͋ˆč˄5ϱƐ�ŕЕ

Ͱ�K�ņɵč5ͭÁ/�J�ƌΫ˔ǷΧ�5Ǣ̼N̲ʡ!(I�̊­ʐ�5ď̙Nķ

?!(I#J�03G+.�&5ϔ˄̒ŝNϳƊ#J�0�΄AHK.�J� 
¾�5G�3��K@/5Π˃˔q�k5ÞΛďƾ6�q�kĺЀǷΧ5ÞΛ0�Ǡ

ŪEQSqQ5ùɉ5y��fNÞ,ǖͭ��I� ȵ˫2ͯ̒5D0/5áČúÎ˔

2ċȪ3×ƃ!.�JЈ�ŉƊ/�2��Ưū3��JΠ˃˔q�kĻǄ5ʖːħN˛

Ȇ#3ǉ(+.6�&5ÞΛ̒ŝ5ȵ˫ħ�ϟͭ02L�� 
��!(ʹʯ�H�πȼ5̇ʐĠňN΃Ø#J0�@$�EU 3��.q�k���

q��b�ɵ5ΙΓ�åʩ!.�J�03AHKJG�3�ɵč»¡Ŧ3GJ|n^

q�k5Π˃ʐ˔ÞΛ6�ǠŪʹİNΊː#JǫǚE�ƘΞ02Jq�k5Ɗ̼5Ѓ!

��H�ƞ2�0Dʾȼʯ/6żǉ/2�0ǛMKJ��Ȭ�͠ʰͯȤŦ5ÞΛ3,�

.6�M�Š��ºŠ3ñП�.� ɽ̊­ϰɼʐ5Ȝɽ3G+.Ƙǘ!(�ņȜɽ6�

Π˃˔q�k5ʱͿΕÔ˄͠ʰ3Ƙ#JƬɼCNΉCJ�0/q�k5Ƈõʗψ3Χ

#J0̀�HKJĹЈ��ϳƊȓÖq�k�5Ɗ̼21ÞΛͭÁ5ýƒNȵ˫3/�2

�K7���+.q�kʗψNϱƐ#J�032I�42����!(ŕЕʯ6�̇ʐ

ʃϺ�HǢΘ�K�ZSs�S�213G+.�Ɗ˻ƾ5ȵ˫ħ�ŞHK.�J�·ǐ�

Ȝɽ ̊ʐ3GJÞΛ�ϐĕ2D502I�ǠŪʹİ�Ίː�KJ215®Ǥ�˂"2

�G��ċÕEƅ΍5͙́3GJņʐ5͵ϝ5�ƣ5ȵ˫ħEΙΓ5όơ�ɍǎ�KJ� 
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ÍŘēķ�

ʘМŅƹ��19¢̘Q��Y5a�����5ɱϊЩ1Ъ�fTR~rƘkSf�ċʍ
5Ā΃Ø��
ʐƅĭÄЁΈ�112Ʈ 12Ł�ʐƅĭÄ®Ģǰ�1995Ƹ�1635м1678
Ќ 

������19¢̘Q��Y5a�����5ɱϊЩ2�ƈЪ�fTR~rƘkSf�
ċʍ5Ā΃Ø��
ʐƅĭÄЁΈ�113Ʈ 1Ł�ʐƅĭÄ®Ģǰ�1996Ƹ�1м41Ќ 

̇͝Џ̻��ċǳ��
a}�Sr�2001Ƹ 10ɈŁ�͘ÑɵǠŪh�k��2001Ƹ�25
м27Ќ 

�����
q�k��fÞΛďƾΓ�͘Ñɵʐ3GJėÑǷΧÞΛ�G9ȫͯ̇ʐΓ

5ơϫ�Щ˥˔Π˃˨̂ĽɄ 6Ъ��ßƤˮ�2004Ƹ 
������q�k��fɵ3G+.ÞΛ�KJ
ǷΧ�5̒ŝ��˝ʬ͒Ƅ�ŵʟő

ª�Ɲʏ˜ɷ�˅ɔŗ¨
˥˔Π˃ʐ5ʿΓ0ʾ¼˔ơϫ��ǅȥũ�2005Ƹ�473
м494Ќ 

͕²Ý͠��ź̙ƌĢ3��Jƌ¢ˊq�k5q�kX�t�dn���
�Law & 
TechnologyČÿ�˥˔Π˃̝­5ɇē̮�ͧċǰ05Ǣͮ³Ȕ�ɇȫΓ΍��
No.3�ʇ®ʐ˨̂Ä�2017Ƹ�83м91Ќ 

ʻàΪŶϙ�˅Ϛ²Ѕû��zv��qRfYnd��5ɰͭ3,�.�÷ɽĻǄſŐ

Ä̊­Ȟ̏˨̂h�k�̋ 15řŠϼd��eT�
|n^q�k0 AIʖ˄�D(
H#ȫ!�|evf0̊­Ȟ̏�5ɰͭ��
÷ɽĻǄ�815Ł�÷ɽĻǄ˨̂ĭ
Ä�2018Ƹ�51м53Ќ 

�Ϡϒǅ��ċǳ��
A.I.P.P.I�57Ʈ 9Ł�ȰɑŠϼ˥˔Π˃ÞΛĭÄ�2012Ƹ�2м
23Ќ 

������͋Ġ͙́�KJŵϡq�k5ʐ˔ÞΛ��
zp�r�70Ʈ 2Ł�ːȵĭ
Ä�2017Ƹ�30м36Ќ 

������͘Ñɵʐ3ϭ#JɇУͧċʍ5ƚ˻�ɇУͧċʍ5�f��sз���
a

}�Sr�686Ł�÷˖ˮśʐµ͘ÑɵǠŪh�k��2018Ƹ�2м35Ќ 
ɩΜˠµ�
q�k��f5ʐ˔ÞΛ�ʾ͠ʐďƾ5ɸ͆�ϳˊ0̇ʐΓ˔ɬͺ�Щ˥

˔Π˃˨̂ĽɄ 4Ъ��ßƤˮ�1999Ƹ 
ĚǮƆ͠�
͘ÑɵʐφɖΖ̼� ø͸ȫʵ��͘ÑɵǠŪh�k��2013Ƹ 
ϢƂįµ��УƾǠŪħˮÄ3��Jq�k��f5ʐ˔ÞΛЩ�Ъ��
NBL�348
Ł�Ŕ®ʐĢ�1985Ƹ�11м19Ќ 

̆˅ðͮ�� ʐ͠ʰʐƅ�Hͮ(z��dpR�˂Ǭχ�5ɵč5ÞΛ3��J ʐ

͠ʰʐ5ǍĖ3ϭ#JͱɄ��
ʇŔʐЁΈ�133Ʈ 4�5Ł�ɉȧϮ�2006Ƹ�721
м748Ќ 

������ ʐ͠ʰʐ0˥˔Π˃ʐ5³ϧ��
͘Ñɵ˨̂�36Ł�͘ÑɵʐƅÄ�
2009Ƹ�29м57Ќ 
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̤ʝ˃ɭ˟��AI�q�k5č˄3ϭ#Jź̙ZSs�S���̤ʝ˃ɭ˟�2018Ƹ 
�������ϳƊȓÖq�k3ϭ#JȆϣ��̤ʝ˃ɭ˟�2019Ƹ 
̤ʝ˃ɭ˟˥˔Π˃Ȟ̏Ə�� ɽ̊­ϰɼʐƷǬ 30ƸȜɽ5ɰͭ��
NBL�1126
Ł�Ŕ®ʐĢ�2018Ƹ a�13м21Ќ 

�������������� ɽ̊­ϰɼʐƷǬ 30ƸȜɽ5ɰͭ��
Law & 
Technology�81Ł�ʇ®ʐ˨̂Ä�2018Ƹ b�38м46Ќ 

Ɲʏ˜ɷ�
ɴã5͋ˆ0 ɽ̊­��ɉȧϮ�1994Ƹ 
÷ɽĻǄſŐÄ̊­Ȟ̏˨̂h�k���q�k0̊­Ȟ̏3ϭ#JɬͺÄŪŋɄ��

÷ɽĻǄſŐÄ̊­Ȟ̏˨̂h�k��2017Ƹ 
Ì�Ɏğ��ɻƩ3��Jq�k���k|�pR5ţIȬNƪJΙΓ5Ġň��̭Ģ

˟�2016ƸЩhttp://www.soumu.go.jp/main_content/000414766.pdf�2019Ƹ 6Ɉ 4ȰЪ 
˃ɭɱϊƗΙÄ˥˔Π˃Ą˴Ä ɽ̊­ϰɼƝſŐÄ��q�kčʖ˄Üό3ň�(ɬ

ͺ¥ϬŪŋ��̤ʝ˃ɭ˟�2018Ƹ a 
��������������������������˃ɭɱϊƗΙÄ˥˔Π˃Ą˴

Ä̋дř ɽ̊­ϰɼƝſŐÄΙ®Ϩ��̤ʝ˃ɭ˟�2018Ƹ b 
��������������������������˃ɭɱϊƗΙÄ˥˔Π˃Ą˴

Ä̋ЮЭř ɽ̊­ϰɼƝſŐÄΙ®Ϩ��̤ʝ˃ɭ˟�2018Ƹ c 
ʫͮÒˈ�
 ʐ͠ʰʐк̋ 2ʵл��ßƤˮ�2011Ƹ 
əʚɛÞ��ċǳ��
ċÕkS�g�1125Ł�ċÕkS�gˮ�2003Ƹ�160м161Ќ 
˒˧ǙǗ��q�k��fÞΛ0̊­Ȟ̏�����
÷ɽĻǄ�562Ł�÷ɽĻǄ˨̂
ĭÄ�1997Ƹ a�45м54Ќ 

������q�k��fÞΛ0̊­Ȟ̏�����
÷ɽĻǄ�563Ł�÷ɽĻǄ˨̂
ĭÄ�1997Ƹ b�64м70Ќ 

ϤɎ͏¸�
|n^q�k|evf5ȼ¼��̽ʓˮ�2011Ƹ 
ФϚˠͯƂ��|n^q�k5čʖ˄Üό��
Ϣ͞�Ŕ®ċÕ�1539Ł�̤ʝʐ½˨
̂Ä�2018Ƹ�1Ќ 

˅ξϞ̻��|n^q�kNț�Jq�k��fǵ͡� �ʑ˛�KJЇɱϊħq�k

��f5|evfØä���
ITj���d��~��pRQ�2012Ƹ 4ɈŁ�Ϡɔ
̭ń˨̂ǰ�2012Ƹ�28м31Ќ 

˅ɔŗ¨�
͘Ñɵʐɰ΍� ̋ 2ʵ��ɉȧϮ�2001Ƹ 
�����
 ɽ̊­ϰɼʐ��ɉȧϮ�2003Ƹ 
������
˥˔Π˃�6��2JǢŌ3��.
Π˃���
˥˔ėÑʶ�0��

ːǡ5϶̄��Ņ˅óƭ�ʴƤ˜ª
Π5Ŵɲħ0ʇʐƅ��Ŕ®ʐĢ�2014Ƹ�
329м350Ќ 

���������Sw�USd��5(C5ʷͿďƾ5 muddling throughЩ5�ƈЪ��

˥˔Π˃ʐȞ̏ƅ˨̂�50Ł�Ĩʚϑŵƅŵƅϴʐƅ˨̂˴�ĨʚϑŵƅǠŪʐ



 

 

45 
 

Ȟ̏ƅ˨̂h�k��2018Ƹ a�175м254Ќ 
������ϳƊȓÖq�k5 ɽč˄͠ʰ3Ƙ#Jͯď5ȫ;3,�.�ƷǬ 30Ƹ
 ɽ̊­ϰɼʐȜɽ5ɬͺ��УɛϹ���ɔϡ���Ϡϒǅ̰
ƸŪ˥˔Π˃ʐ

2018-2019��Ȱɑ΃Γˮ�2018Ƹ b�28м41Ќ 
�����ƥɔ§ϑ��	ƘΑ
ϳƊȓÖq�kďƾ5Ɯô5Ǣ̼0̀�Ȭ��
NBL�

1140Ł�Ŕ®ʐĢ�2019Ƹ�4м18Ќ 
˥˔Π˃ǭˌɑϚ��ȫ(2ǠŪΠɬͺſŐÄŪŋɄ�q�k�µƫ˥͆ЩAIЪ5čʖ
˄Üό3GJ˃ɭ̊­ęǈħ5Ũ˚02J˥Πdfp�5ɱ̔3ň�.���2017
Ƹ 

͓šǬɷ�
 ɽ̊­ϰɼʐ��ɉȧϮ�2015Ƹ 
�����Ɲʏ˜ɷ��Q��Y ɽ̊­ʐ�fpSr��r΄΀Щ±Ъ��
ʇŔʐЁ

Έ�112Ʈ 2Ł�ɉȧϮ�1995Ƹ�305м350Ќ 
����r�oU{ЩʉʕŶϙ΀Ъ��ʐ˔ŕЕ0!.5Π5ƲƢ��
ʐǏȼŪ�87Ʈ

9Ł�Ȱɑ΃Γˮ�2015Ƹ a�56м70Ќ 
���������ЩüƷЦʠ˂΀Ъ��qek�5¢ˊ3��JΠ5ƲƢ�ɵčƍÎ

0!.5q�k��
ʐǏȼŪ�87Ʈ 9Ł�Ȱɑ΃Γˮ�2015Ƹ b�71м82Ќ 
�� ȥɘ�����d�t��q�k��f5͘ÑɵÙƐ�­MK(®ÕЩ2�ƈЪ�
Ȯ nesPro®Á���
˥˔Π˃ʐȞ̏ƅ˨̂�51Ł�2018Ƹ�273м312Ќ 

q�kʗψˀŭȤèɬͺÄ AI�IoTȼ¼3��Jq�kʖ˄��[�^^����
�q�kʗψˀŭȤèɬͺÄ AI�IoTȼ¼3��Jq�kʖ˄��[�^^��� 
¥Ϭ0I@0C��2017Ƹ 

Ţ²νŷ�
Q��Yȫ͘Ñɵʐ5͵΍��̋�ʐͯăʵ�1981Ƹ 
¥ͬî̻Ƃ�
ʐƅĽɄ� EUʐ��ȫ¢ˮ�2012Ƹ 
¥ɔŖÍ��OAuth2.03Ƙ#J͇Ɓ0Ƙ̏еϢ͞X��� API5�ʃ5ɉĞʖ˄3ň
�.��
Ϣ͞˨̂�37Ʈ 3Ł�Ȱɑϥ͠Ϣ͞˨̂ǰ�2018Ƹ�111м142Ќ 

¥Ƥßǅ�� ɽ̊­ϰɼʐ�5ÞΛNļ�JŤÉ5Κʢŀ͆ǜ��ƝϠȴǀñ˂ϗɁ

ͼǚΓȥЀć͠Ä
ċÕ ɽ̊ɭʐ� ƝϠȴǀñ˂ϗɁͼǚΓȥЀ��ːȵĭÄ�

1992Ƹ�41м54Ќ 
�����
ʷͿʐ��ǅȥũ�2010Ƹ 
�����
͘Ñɵʐ� ̋ 2ʵ��ɉȧϮ�2014Ƹ 
ɦƦő��̕Š�ECʹ˰ʐċÕ˨̂� ̋�ř� p�|ˍ̣�fr5č˄ͿΕǿŉ0ț
ϛ˔ŤÉ5ʭ˄�ECʹ˰ʐöøɖ0Šý͘Ñɵ5͠Ô��
÷ɽĻǄ�504Ł�÷ɽ
ĻǄ˨̂ĭÄ�1992Ƹ�62м65Ќ 

ϠľǞ̘Ͼ�
ǠŪ5̤ʝʿΓ��əʔ̤ʝȫŪˮ�1974Ƹ 
ȳƨ͒ˈ��
ǠŪ5̤ʝƅ�3,�.�ɰǚ˔Ȥʿ0ʿΓ˔ŀ͆ǜ���
Ϣ͞˨̂�5
Ʈ 3Ł�Ȱɑϥ͠Ϣ͞˨̂ǰ�1986Ƹ�39м82Ќ 
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ɛ� ˲ǆ��AI0|n^q�kNͮ#�(·ǐ5̊­Ȟ̏��˱˅Ͽɷ�ɛ˲ǆ�Ǭĳ
Ǧ
AI�,2�JˮÄ�AIvnr��]ȼ¼5ʐ�Ȟ̏��ǅȥũ�2017Ƹ�138
м169Ќ 

ƷϠȽ�
Q��Y ʐ͠ʰʐ��¥ŸŵƅăʵϚ�2006Ƹ 
ē˅őˈ��ċǳ��Ɲʏ˜ɷ�˅ɔŗ¨�Р˅ʒŢ��Ϡϒǅ
͘ÑɵʐċÕ˓ϕ

к̋ 5ʵл��ɉȧϮ�2016Ƹ�230м231Ќ 
ʉϠ̘Ƃ�ʕ˅ˡ̘Ƃ�ŵǱȴª�ʮʬƱ̻��
ϳƊȓÖq�k3ϭ#JȆϣ�5͵

΍��
NBL�1140Ł�Ŕ®ʐĢ�2019Ƹ�19м27Ќ 
�����ʮʬƱ̻��ĳ͒ł�ÌÆȴǋ��ʐ½͵΍� q�kNƇǕ�Ƈõ3čʖ˄

/�J®ɭˀŭ5Ȥè� �M%.�˥˔Π˃Eɳʦ5ĄϠ/|n^q�k̍5 ITǵ
͡3Ƙǘ!(ďƾNƜô�  ɽ̊­ϰɼʐ̍5�ϚNȜɽ#JʐǏЩƷǬ 30ƸʐǏ
̋ 33ŁЪƷ 30.5.30÷ư��
ȼ5ʐ½�2074Ł�ɌϸÄ�2019Ƹ�4м35Ќ 

�͖̭ń˨̂ǰ��ƇǕ�Ƈõ2q�kʗψ�čʖ˄3ϭ#Jΐɢ˨̂5ΒΟ� Ūŋ

Ʉ���͖̭ń˨̂ǰ�2017Ƹ 
�͖ UFJ�b�mШa�b�pR�^��ƷǬ 29Ƹƾ˃ɭ̤ʝ˨̂ſͻ®ɭ ʚų3
��Jq�kÞΛďƾ3ϭ#Jΐɢ˨̂ΐɢŪŋɄ��̤ʝ˃ɭ˟�2017Ƹ 
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